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Article 1.  General Provisions

Section 7210.  General Provisions.

(a)
These regulations in this chapter govern the operation of the Business Enterprises Program for the Blind, hereafter BEP, which is a program established pursuant to the Randolph-Sheppard Act (20 USC section 107 et seq.) and state law (Welfare and Institutions Code section 19625 et seq.), that is promoted by the Department of Rehabilitation, hereafter Department, to provide blind persons with remunerative employment.  The Department administers and operates the BEP and, as the state licensing agency, issues licenses for the operation of vending facilities on federal, state, and other property in California to individuals who meet the requirements for participation in the BEP specified in Section 7212(a) of these regulations, and who have successfully completed the Vendor Training Program provided for in Section 7212.1 of these regulations. 

(b)
 The Director of the Department shall do all of the following:

(1)
Provide all licensees and vendors with a copy of all rules and regulations adopted by the Department that pertain to the BEP.  These rules and regulations shall be provided to the licensee or vendor in the licensee’s or vendor’s preferred mode of communication, to the extent possible.  Such modes of communication may include providing rules and regulations in large print, Braille, on audiotape, 3.5” diskette, or compact disk.  The Department shall transmit copies of the rules and regulations electronically, upon request.


(2)
Notify all licensees and vendors of any proposed changes to the rules and regulations that pertain to the BEP at least 45 days before any proposed action by the Department.

(3)
Review regulations adopted by the Department that pertain to the BEP for possible revision at least every three years.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference: 20 USC Sections 107 and 107a(a)(5), (b) and (e); 34 CFR Sections 361.5(b)(5), 395.2, 395.3(a)(11)(vi), 395.5, and 395.7; and Sections 19011, 19013.5(b), 19625, and 19639, Welfare and Institutions Code.

Article 2.  Definitions and Terms

Section 7211.  Definitions and Terms.

(a)
For the purposes of this chapter, the following definitions and terms shall apply to the administration and operation of the Business Enterprises Program for the Blind ,hereafter BEP:

(1)
“Active Participation” means an ongoing process of consultation between the Department of Rehabilitation, hereafter Department, and the California Vendors Policy Committee, hereafter CVPC, in developing policies, standards, and procedures affecting the overall operation of the BEP vending facilities program, prior to implementation by the Department, in accordance with Welfare and Institutions Code section 19638(b)(1). 

(2)
“Adequate Net Income” means, for purposes of Welfare and Institutions Code section 19631, minimum projected net income of $3,300 per month to place a licensee or vendor in a newly established or previously established vending facility or in a vending facility formed by combining or consolidating two or more sites.  The Department shall 

annually review this minimum income level and make adjustments based upon the changes in the California Necessities Index.  

 (3)
“Applicant Review Panel” means a group of individuals, as specified in Section 7212(c) of these regulations, which determines a blind person’s readiness to participate in the Vendor Training Program. 

(4)
"Authorized Representative" means any person or entity designated by the licensee or vendor to act on his or her behalf during an administrative review or a full evidentiary hearing.

(5)
"Blind Person," as specified in Welfare and Institutions Code section 19153, means either a person who has not more than 20/200 central visual acuity in the better eye after correction, or a person who has visual acuity greater than 20/200 but with a limitation in the fields of vision such that the widest diameter of the visual field subtends an angle no greater than 20 degrees.  Such blindness shall be certified by a licensed physician and surgeon who specializes in diseases of the eye or an a licensed optometrist.

(6)
"Business Enterprises Consultant” or “BEC" means the individual employed by the Department to provide technical assistance to licensees and vendors in the operation of vending facilities within an assigned geographic area of California.

(7)
"Business Enterprises Program for the Blind” or “BEP” means the Department administered and operated program that licenses blind persons, as defined in subsection (a)(5) herein, to operate vending facilities, as defined in subsection (a)(54) herein, with a priority established by federal and state law to operate a vending facility on federal and state property in California.  A blind person licensed by the BEP also may operate a vending facility on other property in California, whether owned or controlled privately or by any county, city, city and county, or other political subdivision.

(8)
“Business Enterprises Program for the Blind Manager” or “BEP Manager” means the individual employed by the Department to oversee the administration of the BEP.

(9)
"California Vendors Policy Committee” or “CVPC" means the biennially elected committee of licensed blind vendors who are fully representative of all licensed blind vendors in the BEP, as provided for in Welfare and Institutions Code section 19638.

(10)
 “Client-Trainee" means an individual who is eligible to participate in the BEP, in accordance with Section 7212(a) of these regulations, and who is enrolled in the Vendor Training Program provided for in Section 7212.1 of these regulations.

(11)
“Combining or Consolidation of Vending Facilities” means the act by which the Department combines or consolidates two or more sites into a vending facility.

(12)
“Contracting Agency” means the person, governing board, or legislative body that owns, leases, rents, or otherwise controls or occupies a federal, state, or other property, with the authority to sign a Permit, as defined in subsection (a)(35) herein, for the vending facility.  

(13)
“Department" means the Department of Rehabilitation in this chapter, unless otherwise specified.

(14)
“Deputy Director of the Division of Specialized Services for the Blind and Visually Impaired and the Deaf and Hard of Hearing” means the individual employed by the Department pursuant to Welfare and Institutions Code sections 19095 and 19095.5, who provides direct supervision to the Department’s blind and visually impaired programs.

(15)
"Direct Competition," as defined herein, applies to federal properties only, and means the presence and operation of a vending machine or a vending facility on the same premises as a vending facility operated by a blind vendor, except that vending machines or vending facilities operated in areas serving employees the majority of whom normally do not have direct access (in terms of uninterrupted ease of approach and the amount of time required to patronize the vending facility) to the vending facility operated by a blind vendor shall not be considered to be in direct competition with the vending facility operated by a blind vendor.

(16)
"Director" means the Director of the Department of Rehabilitation in this chapter, unless otherwise specified.


(17) "Disabled Employee" means an individual who has a physical or mental disability, as defined in Government Code section 12926(i) and (k), which has been certified by either a Rehabilitation Counselor or a licensed physician.

(18)
"Election Coordinator" means any Departmental employee appointed by the Director, or an independent agent under contract with the Department, to conduct CVPC elections.  If a Department employee is appointed for this purpose by the Director, he or she shall be part of a three-member panel.  The remaining two members shall be vendors who are not nominees and are approved by the CVPC.  If an outside agent is hired, there is no requirement for a three-member panel.

(19)
"Equipment" means a machine, mechanical or electronic device, or appliance or fixture, that an individual operates or activates to perform a task, excluding “Assistive Technology Devices” as defined in Section 7002 of these regulations, and “Tools” as defined in Section 7028.4 of these regulations, consistent with the definition specified in Section 7013.2 of these regulations.

(20)
"Executive Officers of the CVPC" means the Chairperson, the Vice-Chairperson, and the Secretary, who are elected by a majority vote of the CVPC to serve a specific term.

(21)
“Facility Number” means a unique number assigned by the BEP to designate each vending facility.  An individual vending facility number shall be issued for a vending facility, whether comprised of one site, or two or more sites that have been combined or consolidated, as provided for in subsection (a)(11) herein. 

(22)
"Federal Property," as defined in 20 USC section 107e(3) and 34 CFR section 395.1(g), means any building, land, or other real property owned, leased, or occupied by any department, agency, or instrumentality of the United States, including the Department of Defense and the United States Postal Service, or any other instrumentality wholly owned by the United States, or by any department or agency of the District of Columbia or any territory or possession of the United States.

(23)
“Financial Averages” mean the BEP Profit and Loss Statewide Financial Averages for types of vending facilities defined in subsection (a)(54) herein, developed by the BEP annually using information derived from the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein, using the DR 478A, Vendor’s Monthly Operating Report Instructions (Rev. 07/07), incorporated by reference herein, submitted by BEP vendors.  

(24)
“Food Service Contract Vending Facility” [RESERVED]

(25) “Food Service Contractor” [RESERVED]

(26)
"Hearing Officer" means an individual who is:

(A)
Not a Department employee; and

(B)
An impartial individual who is:

1.
Hearing Officer;

2.
Administrative Law Judge (ALJ) at the Office of Administrative Hearings (OAH); or

3.
Any other individual under contract with the Department to conduct full evidentiary hearings who is experienced in the field of administrative law.

(27)
“In-Service Training” means guidance, instruction, and direction designed to maintain and improve vendor skill levels necessary to operate a vending facility.  In-Service training may be provided to an individual vendor in his or her vending facility upon request, or in a classroom setting.  In-Service training is provided for in Section 7212.4 of these regulations.

 (28)
"Interim Facility Vendor List" means a list maintained by the Selection Coordinator that contains the names of licensees and vendors who have expressed an interest in operating an interim vending facility.

(29)
"Interim Vending Facility” means a vending facility that is operated on a temporary basis by a vendor, not to exceed six months, except if renewed for a period of time specified in writing by the BEP Manager.  

(30)
"License" means the DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, issued by the Department, which authorizes a blind person, as defined in subsection (a)(5) herein, to operate a vending facility on federal, state, or other property defined in subsections (a)(22), (a)(44), and (a)(34) herein, respectively.

(31)
"Licensee" means a person who is eligible to participate in the BEP, in accordance with Section 7212(a) of these regulations, who has been issued a DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, by the BEP, but who is not currently operating a vending facility.

(32)
"Manager" means any individual employed by a vendor to operate the vendor’s vending facility during the vendor’s absence.  A manager is not required to be a licensee.

(33) "Net Proceeds" means the amount remaining from the sale of articles or services of vending facilities, and any vending machine or other income accruing to a vendor after deducting the cost of such sale and other expenses (excluding set-aside fees) for the monthly reporting period.

(34) "Other Property" means property owned or controlled privately or by any county, city, city and county, or other political subdivision.

(35) "Permit" means any agreement between the BEP and the contracting agency, as defined in subsection (a)(12) herein, which authorizes the establishment of a vending facility on property owned, leased, rented or otherwise controlled or occupied by the contracting agency.  

(36)
“Primary Site” means the site designated by the BEP as the main site of a vending facility that is comprised of two or more sites that have been combined or consolidated into a vending facility.  Such vending facility shall be comprised of a primary site and satellite site(s), as defined in subsection (a)(38) herein.

(37)
“Probation” means the period of time in which a vendor has to correct deficiencies identified by the BEP.

(38)
“Satellite Site” means the secondary site or sites of two or more sites that have been combined or consolidated into a vending facility, consistent with subsection (a)(11) herein.

(39)
"Secretary" means the Secretary of the U.S. Department of Education.

(40)
“Selection Committee for Vending Facilities” means a group of individuals, which is responsible for evaluating applicants and selecting a licensee or vendor to operate a vending facility.  

(41)
“Selection Coordinator” means a BEP staff representative designated by the BEP Manager (with the exception of a Business Enterprises Consultant (BEC) or Supervising Business Enterprises Consultant (SBEC) assigned to a field office or otherwise involved in day-to-day contact with BEP vendors) who facilitates and coordinates all facets of the selection process by which a licensee or vendor is chosen to operate a vending facility, as defined in subsection (a)(54) herein.  

(42)
"Set-Aside Fees" means those fees paid by vendors to into the Set-Aside Fund established by the Department from the net proceeds generated by the vendor’s operation of a vending facility.  Pursuant to Welfare and Institutions Code section 19629, the Department shall provide that if any funds are set aside, or caused to be set aside, from the net proceeds of the operation of vending facilities, those funds shall be set aside, only to the extent necessary, but not to exceed the amount equal to 6 percent of gross sales of a vending facility, and may be used only for the purposes identified in Welfare and Institutions Code section 19629(a).

(43)
“Site” means an area that meets the requirements for a satisfactory site, as defined in 34 CFR section 395.1(q), and the requirements for a feasible site, consistent with Welfare and Institutions Code section 19627(a)(2).  A vending facility may be located on one site or, when two or more sites are combined or consolidated into a vending facility, on two or more sites.  

(44)
"State Property" means all real property, or part thereof, owned, leased, rented, or otherwise controlled or occupied by any department or other agency or body of this state.

(45) "Supervising Business Enterprises Consultant” or “SBEC" means the individual employed by the Department to provide direct supervision to one or more Business Enterprises Consultants (BECs) within an assigned geographic area of California.

(46)
“Suspension of a Vendor’s License” means that the license, which authorizes the vendor to operate a vending facility, has been made inactive for a specific period of time.

(47)
“Suspension of a Vendor’s Operating Agreement” means that the vendor’s operating agreement, as defined in (a)(60) herein, has been made inactive for a specific period of time.  

(48)
“Teaming Contractor” [RESERVED]

(49)
“Termination of a Licensee’s or Vendor’s License” means that the license, which authorizes a licensee or vendor to operate a vending facility, is revoked.

(50)
“Termination of a Vendor’s Operating Agreement” means that the vendor’s operating agreement, as defined in (a)(60) herein, is revoked.

(51)
“Training Instructor” means an individual employed by the Department to coordinate all aspects of the Vendor Training Program.

(52)
“Unassigned Vending Machine Commissions” means the income received by the Department from vending machines operated on state property where there are no BEP vendors.  Such income is placed directly into the fund for vendor benefits, consistent with Welfare and Institutions Code section 19630(a) and (d).

(53)
“Upward Mobility Training” has the meaning specified in Section 7212.4(e) of these regulations.

(54)
"Vending Facility" means a business operated by a vendor, which is a single entity under one facility number issued by the BEP, excluding interim vending facilities.  A vending facility may consist of one site, or two or more sites combined or consolidated into a vending facility, one of which is a primary site defined in subsection (a)(36) herein, and others that are satellite sites defined in subsection (a)(38) herein.  Vending facilities may consist exclusively, or in combination, of the same or different types of facilities including but not limited to, vendor-operated cafeteria, dry/wet facility, food concession vehicle or cart service, snack-bar facility, or vending machine facility, as defined herein, which may sell newspapers, periodicals, confections, tobacco products, foods, beverages, lottery tickets, and other articles or services that are dispensed automatically or manually and prepared on or off the premises. 

(A)
"Cafeteria Facility" means a food service vending facility, which may include restaurants or food courts, providing a broad variety of foods and beverages prepared on or off the premises, including hot meals.

(B)
"Dry/Wet Facility" means a convenience store vending facility providing manual as well as automated dispensing of articles, prepackaged refreshments, gifts, souvenirs, sundry items, or services.  Wet facilities have plumbing to accommodate vending activities such as making coffee or providing fountain drinks. 

(C)
“Food Concession Vehicle” or “Cart Service” means a motorized or non-motorized vehicle providing manual dispensing of food, refreshments, or other items.

(D)
“Snack-bar Facility” means a super convenience or convenience store vending facility selling limited lines of refreshment and prepared food items.

(E)
"Vending Machine Facility" means automated coin,  currency, or debit card operated vending machine(s) dispensing food, refreshments, or other articles or services, except that those machines operated by the U.S. Postal Service for the sale of postage stamps or other postal products and services, machines providing services of a recreational nature, and telephones shall not be considered to be vending machines.

(55)
"Vending Machine Commissions" mean all commissions paid by commercial vending businesses that operate a vending facility in or on a site where the BEP has a right to establish a vending facility, whether the 

commission is paid to a blind vendor or, if unassigned, placed directly into the fund for vendor benefits. 

(56)
"Vendor" means a person who is eligible to participate in the BEP, in accordance with Section 7212(a) of these regulations, who has been issued a DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, by the BEP, and who is currently operating a BEP vending facility.

(57)
"Vendor Benefits" means retirement or pension plans, health insurance, paid sick leave, and vacation time.

(58)
“Vendor-Trainer” means a vendor who is certified pursuant to Section 7212.2 of these regulations, and who conducts an on-the-job pre-entry evaluation as part of the assessment of an individual’s potential to operate a vending facility, and who provides on-the-job training to Client-Trainees in the Vendor Training Program.

(59)
"Vendor Training Program" means the training described in Section 7212.1 of these regulations, which is provided to a Client-Trainee herein, to prepare him or her for licensure to operate a vending facility.

(60)
"Vendor’s Operating Agreement" means the written agreement between a vendor and the BEP establishing the terms and conditions for the operation of a vending facility.  

(61)
“Working Day” means Monday through Friday, excluding holidays observed by the State of California. 

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e), 107b(3) and (6), 107b-1(2) and (3), 107d-1(a), 107d-3, 107d-4, and 107e(3); 34 CFR Sections 395.1(f), (g), (i), (k), (n), (o), (q), (r), (s), (v), (x), and (y), 395.2, 395.3(a)(3), (4), (7), (8), and (11)(ii) and (iv), 395.5, 395.7, 395.8, 395.9, 395.11, 395.13, 395.14, 395.16, 395.32, 395.33, 395.34, and 395.35; Section 8880.48, Government Code; and Sections 19011, 19095, 19095.5, 19153, 19625, 19626, 19627, 19629, 19630, 19631, 19632, 19635, and 19638, Welfare and Institutions Code.

Article 3.  Eligibility and Training 

Section 7212.  Eligibility Requirements; Applicant Assessment; 

Interview; Referral.

(a)
Any individual who is 18 years or older, blind, as defined in Section 7211(a)(5) of these regulations, a United States citizen, and eligible to receive vocational rehabilitation services from the Department, is eligible 

to apply for participation in the Business Enterprises Program for the Blind, hereafter BEP.  

(b)
The readiness of an applicant meeting the requirements of subsection (a) herein to participate in the BEP Vendor Training Program shall be determined by:

(1)
An on-the-job pre-entry evaluation conducted by a Vendor-Trainer who is selected cooperatively by the Rehabilitation Counselor for the Blind and the Training Instructor.  This evaluation shall be conducted for 20 working days, and may be extended with the approval of the Rehabilitation Counselor for the Blind and the Training Instructor.

(2)
A review and interview conducted by an Applicant Review Panel, as specified in subsections (g) and (h) herein, respectively.

(c)
The Applicant Review Panel shall consist of the Training Instructor, who shall be the Chairperson of the Panel, representatives from BEP staff identified by the BEP Manager, and representation by a maximum of two vendors who are selected by the California Vendors Policy Committee, hereafter CVPC, Training Subcommittee Chairperson.  

(d)
The Vendor-Trainer shall conduct the on-the-job pre-entry evaluation at the Vendor-Trainer’s vending facility and shall maintain the confidentiality of the evaluation.  Training shall be provided as a vocational rehabilitation service as provided for by 34 CFR section 361.48(f) and Welfare and Institutions Code section 19150(a)(3).  During the on-the-job pre-entry evaluation, each applicant shall be evaluated in areas of work performance as specified on the DR 446, Pre-Entry Evaluation (Rev. 07/07), incorporated by reference herein.  The applicant must score at least 66 percent on the DR 446, Pre-Entry Evaluation (Rev. 07/07) to be referred for the review and interview conducted pursuant to (g) and (h) herein respectively. The DR 446, Pre-Entry Evaluation (Rev. 07/07) measures 12 areas of performance, has a possible total score of 12 points, and is rated and scored as follows:

(1)
Standard = Fully meets expected standards.  Each standard rating is scored as one (1) point.

(2)
Below Standard = Fails to meet expected standards.  Each below standard rating scores zero (0) points.  Any rating of Below Standard must be fully explained by the Vendor-Trainer on the DR 446, Pre-Entry Evaluation (Rev. 07/07), including specific examples to support the rating.  

(e)
The Vendor-Trainer shall complete and forward to the Rehabilitation Counselor for the Blind, a DR 446, Pre-Entry Evaluation (Rev. 07/07) for each applicant he or she evaluated.  Those applicants who score at least 66 percent on the DR 446, Pre-Entry Evaluation (Rev. 07/07), consistent with subsection (d) herein, shall be referred to the 

Applicant Review Panel for the review and interview required by subsections (g) and (h) herein, respectively.

(f)
For those applicants who score less than 66 percent, the Rehabilitation Counselor for the Blind shall take one of the following actions: 

(1)
Work with the applicant to establish a plan, including classes, training, or business or work experience, which would increase the 

applicant’s ability to successfully complete the on-the-job pre-entry evaluation required by subsection (b)(1) herein; or

   
(2)
Re-evaluate the applicant’s choice of an employment outcome as a BEP vendor.

(g)
The Applicant Review Panel shall review the DR 446, Pre-Entry Evaluation (Rev. 07/07) for each applicant referred pursuant to subsection (e) herein.  The DR 446, Pre-Entry Evaluation (Rev. 07/07) shall be submitted by the Rehabilitation Counselor for the Blind and/or the Training Instructor:

(h)
The Applicant Review Panel shall interview each applicant referred pursuant to subsection (e) herein.  The Applicant Review Panel shall maintain confidentiality throughout and after the interview process.  Interview questions shall be developed by the BEP, with the active participation of the CVPC, before any interviews begin.  The Applicant Review Panel shall select questions from the predetermined questions developed by the BEP.  Once the questions have been selected, the Applicant Review Panel shall ask all applicants the same questions and shall assign numerical scores to each applicant based on his or her responses.  Each question is rated with a score of 1 to 5 points per question.  

(i)
The Applicant Review Panel scores from each member of the panel shall be added to the score derived from the DR 446, Pre-Entry Evaluation (Rev. 07/07).  For an applicant referred pursuant to (e) herein to meet the requirements for entrance into the Vendor Training Program, the combined score on the DR 446, Pre-Entry Evaluation (Rev. 07/07) and the score assigned during the interview must average 70 percent of the highest combined scores possible.  Within 60 calendar days of completion of the interview, the Applicant Review Panel Chairperson shall inform the applicant’s Rehabilitation Counselor for the Blind that the individual is:

(1)
Approved to enter and participate in the Vendor Training Program; or

(2)
Referred back to his or her Rehabilitation Counselor for the Blind, who shall take one of the following actions:

(A)
Work with the applicant to establish a plan, including classes, training, or business or work experience, which would increase the applicant’s ability to meet requirements for entrance into the Vendor Training Program; or

(B)
Re-evaluate the applicant’s choice of an employment outcome as a BEP vendor.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632(b), and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107b-1(3) and 107d-4; 34 CFR Sections 361.45, 361.46, 361.48, 395.3(a)(4) and (8), 395.7, 395.11, and 395.14(b); and Sections 19011, 19150(a)(3), 19625, 19632(a) and (b), and 19638(b), Welfare and Institutions Code.

Section 7212.1.  Vendor Training Program.

(a)
The Vendor Training Program may be conducted when at least five individuals have been approved to enter and participate in the Vendor Training Program by meeting requirements established in Section 7212 of these regulations.  However, the BEP Manager may approve the training for fewer than five individuals.  The maximum size of the training class shall be determined by the Business Enterprises Program for the Blind, hereafter BEP, based on the staffing available to effectively provide the training, after consultation with the California Vendors Policy Committee, hereafter CVPC.  Before training commences, the Rehabilitation Counselor for the Blind shall forward documentation to the Training Instructor regarding the Client-Trainee’s qualifications to participate in the BEP training program as provided for in Section 7212(a) of these regulations.

(b)
The Vendor Training Program shall include a training syllabus developed by the BEP that sets out the required courses and performance standards that Client-Trainees are expected to maintain.  The training syllabus, schedule, curriculum, and vendor training evaluation process shall be made available to the CVPC or any vendor upon request. 

(c)
The training curriculum shall include, at a minimum: 

(1)
Classroom training including, but not limited to, subjects such as: federal law (20 USC section 107 et seq.); federal regulations (34 CFR Part 395); state law (Welfare and Institutions Code section 19625 et seq.); state regulations (California Code of Regulations (CCR), Title 9, Section 7210 et seq.); and applicable California Health and Safety Code requirements and certifications.  This training shall include homework, tests, and evaluations, as determined by the Training Instructor.

 
(2)
On-the-Job Training at two or more BEP vending facilities. 

(3)
Additional training to enhance knowledge in specific subject areas, which may be provided through classroom and on-the-job training, if required by the Training Instructor.

(d)
The training syllabus, performance standards, and methods of testing and scoring established by the BEP shall be reviewed every two years, at a minimum, by BEP management with the active participation of the CVPC.

(e)
The duration of training specified in subsection (c) herein shall be determined by the BEP.  

(f)
To successfully pass the training specified in subsection (c) herein, Client-Trainees shall be required to average 70 percent on all required tests developed by the BEP.  On a test for certification by a food service organization or association, a Client-Trainee shall be required to achieve the score established by the food service organization or association for certification.  A midterm test shall be given to Client-Trainees following the basic classroom training component.  Client-Trainees must have a minimum score of 70 percent to continue the training.  Failure to achieve this score shall constitute sufficient cause to remove the Client-Trainee from the Vendor Training Program and refer the Client-Trainee back to his or her Rehabilitation Counselor for the Blind, who shall take one of the following actions:

(1)
Work with the applicant to establish a plan, including classes, training, or business or work experience, which would increase the applicant’s ability to successfully complete the Vendor Training Program; or

(2)
Re-evaluate the applicant’s choice of an employment outcome as a BEP vendor.

(g)
A Client-Trainee shall complete all of the training components at the performance levels specified in subsection (h) herein before he or she successfully completes the Vendor Training Program and may be certified by the Training Instructor and licensed by the Department to operate a vending facility.  Performance levels are measured using the DR 445, Client-Trainee Training Evaluation (Rev. 07/07), incorporated by reference herein, using the DR 445A, Client-Trainee Training Evaluation Instructions (Rev. 07/07), incorporated by reference herein.  The DR 445, Client-Trainee Training Evaluation (Rev. 07/07) measures 10 areas of performance, has a possible total score of 10 points, and is rated and scored as follows:

(1)
Standard = Fully meets expected standards.  Each standard rating is scored as one (1) point.

(2)
Below Standard = Fails to meet expected standards.  Each below standard rating scores zero (0) points.  Any rating of Below Standard must be fully explained by the Vendor Trainer on the DR 445, Client-Trainee Training Evaluation (Rev. 07/07), including specific examples to support the rating.


(h)
To meet the requirements of (g) of this section, the Client-Trainee must achieve performance levels as follows:

(1)
For the classroom component of training, a score 70 percent on Part II of the DR 445, Client-Trainee Training Evaluation (Rev 07/07).

(2)
For the on-the-job component of training, a score of 70 percent on Part I of the DR 445, Client-Trainee Training Evaluation (Rev. 07/07). 


(A)
The Training Instructor shall take remedial action if a Client-Trainee scores four or more Below Standard ratings on any one DR 445, Client-Trainee Training Evaluation (Rev. 07/07).  Remedial action may include placing the Client-Trainee on probation or removing the Client-Trainee from the Vendor Training Program. 
(i)
The Training Instructor shall complete a DR 454, Client-Trainee Final Appraisal (Rev. 07/07) to determine a Client-Trainee’s final grade.  The Client-Trainee must score at least 70 points on the DR 454, Client-Trainee Final Appraisal (Rev. 07/07) to be licensed.  When a Client-Trainee scores at least 70 points on the DR 454, Client-Trainee Final Appraisal (Rev. 07/07), the Training Instructor also shall complete a DR 456, Certification of Eligibility for BEP License (Rev. 07/07), incorporated by reference herein; and a DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, which shall be sent to the Client-Trainee within 30 working days of the completion of training. 
(j)
The BEP shall provide the Rehabilitation Counselor for the Blind with a copy of the forms specified in subsection (i) herein, for insertion into the Client-Trainee’s vendor file.

(k)
An applicant who has experience operating a blind vendor facility in another state, or who has prior experience in the food service business, may not challenge the requirement to complete the Vendor Training Program required by this section.  

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b-1(3) and 107d-4; 34 CFR Sections 361.47 395.1(i), 395.3(a)(4) and (8), 395.11, and 395.14(b); and Sections 19011, 19632, and 19638, Welfare and Institutions Code. 

Section 7212.2.  Vendor-Trainers.

(a)
Any Business Enterprises Program for the Blind, hereafter BEP, vendor who wishes to become a Vendor-Trainer shall file a written request and a copy of the vendor’s current, valid Food Safety Certification issued pursuant to Health and Safety Code section 113947.1, with the BEP Training Instructor.  This request may be made at any time.  Depending on the need, the Training Instructor also may recruit vendors for this purpose.  

(b)
A BEP vendor must meet all of the following requirements to be considered eligible to become a Vendor-Trainer and to continue being a Vendor-Trainer:  

(1)
Possess a current, valid Food Safety Certification pursuant to Health and Safety Code section 113947.1.


(2)
Be current with filing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein.

(3)
Have no current delinquency on payment of any fees or other payments resulting from the operation of a vending facility. 

(4)
Have no history of abandonment of his or her vending facility or, for two or more sites that have been combined or consolidated into a vending facility, any one of the sites that were combined or consolidated.

(5)
Successfully complete the BEP Vendor-Trainer Certification Class to be certified by the BEP Manager.  The certification shall be valid for a period consistent with the length of time the Food Safety Certification required by subsection (b)(1) herein is valid. 

(c)
The BEP Vendor-Trainer Certification Class shall be presented annually, if needed.  A Vendor-Trainer must complete the certification class and successfully pass an examination every five years to remain certified.  The examination shall be based on areas of performance specified on the 

DR 445, Client-Trainee Training Evaluation (Rev. 07/07), incorporated by reference herein, and the DR 446, Pre-Entry Evaluation (Rev. 07/07), incorporated by reference herein.

(d)
The BEP Manager shall terminate the certification of a Vendor-Trainer who fails to meet the requirements of subsections (b) and (c) herein by providing written notice to the Vendor-Trainer.  A Vendor-Trainer who is terminated has the right to appeal such decision through an administrative review and/or full evidentiary hearing provided pursuant to Sections 7227 through 7227.2 of these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b(6), 107d-1(a), and 107d-4; 34 CFR Sections 361.48, 395.3(a)(7) and (8), 395.11, and 395.13; Section 113947.1, Health and Safety Code; and Sections 19011, 19632(b), and 19635, Welfare and Institutions Code.

Section 7212.3.  Client-Trainee Responsibilities.

(a)
During his or her participation in the Vendor Training Program, 

the Client-Trainee is responsible for meeting performance standards including, but not limited to:

(1)
Achieve performance levels for classroom and on-the-job training at levels specified in Section 7212.1(h) of these regulations.

(2)
Attend classroom and on-the-job training, unless excused by the Training Instructor. 

(A)
Maintain an accurate and complete timesheet for on-the-job training.  This timesheet must be signed by the Vendor-Trainer and turned in by the Client-Trainee to the Training Instructor by the 10th of the following month, to cover the previous month’s training.

(3)
Wear clothing that is in good condition, neat and clean, and that is appropriate for meeting the public in a food service operation.

(4)
Maintain good personal hygiene that is consistent with safe and sanitary food handling.

(b)
The standards set forth in subsection (a) herein shall be distributed and explained at the beginning of each Vendor Training Program.  Each Client-Trainee shall receive a copy of these standards in an appropriate mode of communication, to the extent possible, consistent with 34 CFR section 361.5(b)(5) and Welfare and Institutions Code section 19013.5(b).  Such modes of communication may include providing the standards in large print, Braille, on audiotape, 3.5” diskette, or compact disk.  The Department shall transmit copies of the standards electronically, on request.  The standards also shall be made available by the BEP Manager to the California Vendors Policy Committee, hereafter CVPC, or any vendor upon request.  

(1)
The transmittal and receipt of these standards shall be confirmed when the Training Instructor and the Client-Trainee sign and date the DR 441, Transmittal and Receipt of Performance Standards for the BEP Training Program (New 07/07), incorporated by reference herein.
(c)
Any Client-Trainee who fails to meet one or more of the performance standards specified in subsection (a) herein may be placed on probation for up to 60 days.  The BEP shall notify the Client-Trainee in writing of the area(s) of deficiency that need to be corrected and the length of the probation.  A copy of this notification shall be sent to the Client-Trainee’s Rehabilitation Counselor for the Blind and the Training Instructor. 

(1)
A Client-Trainee may provide an explanation for any deficiency and this explanation shall be reviewed and considered by the BEP.  Any written explanation provided by the Client-Trainee shall also go to the Rehabilitation Counselor for the Blind and the Training Instructor.

(2)
All deficiencies shall be corrected on or before the last day of the probationary period.  Failure to correct all deficiencies within the 

probationary period may result in the Client-Trainee’s termination from the Vendor Training Program.

(d)
Inappropriate behavior or serious misconduct on the part of a Client-Trainee shall result in a formal warning, and possible placement on probation or dismissal from the Vendor Training Program without probation, depending on the severity of the inappropriate behavior or serious misconduct. 

(e)
Whenever a Client-Trainee is terminated from the Vendor Training Program, he or she shall be referred back to his or her Rehabilitation Counselor for the Blind, who shall take one of the following actions. 

(1)
Work with the applicant to establish a plan, including classes, training, or business or work experience, which would increase the applicant’s ability to successfully complete the Vendor Training Program provided for in Section 7212.1 of these regulations; or

(2)
Re-evaluate the applicant’s choice of an employment outcome as a BEP vendor.

(f)
At the conclusion of each Vendor Training Program, the CVPC shall be provided with the following: the number of Client-Trainees enrolled in the Vendor Training Program; the number who successfully completed the Vendor Training Program; the number who were referred back to the Rehabilitation Counselor for the Blind; and the number who were terminated from the Vendor Training Program. 


(g)
At the completion of each class, a designee of the BEP Manager and a designee of the CVPC shall conduct joint exit interviews with Client-Trainees who have successfully completed the Vendor Training Program.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b-1(3) and 107d-4; 34 CFR Sections 361.5(b)(5), 361.46, 361.47, 395.3(a)(4) and (8), 395.11, and 395.14(b); and Sections 19011, 19013.5(b), 19632(b), and 19638(b), Welfare and Institutions Code.

Section 7212.4.  In-Service and Upward Mobility Training.

(a)
In-Service and Upward Mobility Training shall have the meanings and objectives specified in Section 7211(a)(27) and (53) of these regulations, respectively.  Any vendor may make written application to the Training Instructor to attend any regularly scheduled Business Enterprises Program for the Blind, hereafter BEP, training as part of ongoing In-Service Training.  The vendor’s application may be for initial training, retraining, training on new technology or new food service management techniques, or for the purpose of certification to be a Vendor-Trainer.

(b)
In-Service Training shall be offered at least once a year, in at least two locations in the state.  In-Service Training may be provided to individual vendors by the Training Instructor or BEP in the classroom or on site in the vendor’s vending facility, upon request.

(c)
In-Service Training may include, but is not limited to, presentations on the following subjects:

(1)
Federal and state laws and regulations applicable to the BEP, including federal law (20 USC section 107 et seq.), federal regulations (34 CFR Part 395), state law (Welfare and Institutions Code section 19625 et seq.), and state regulations (California Code of Regulations (CCR), Title 9, Section 7210 et seq.).

(2)
Assistance and advocacy available from the California Vendors Policy Committee, hereafter CVPC.

(3)
Sanitation and safety.

(4)
Food and beverage preparation, menu planning, and pricing.

(5)
Convenience store merchandising.

(6)
Financial management and preparation of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein.

(7)
Customer relations.

(8)
Labor law.

(9)
Human resources.

(10)
Business marketing.

(11)
Vending machines, including maintenance and minor repairs.

(12)
Vending equipment (excluding vending machines) including maintenance and minor repairs.


(13)
Developing an Employee Handbook.

(d)
The CVPC shall actively participate in developing In-Service Training.
(e)
Upward Mobility Training shall include further education and additional training or retraining for improved work opportunities for all licensees and vendors, as necessary to assure that their maximum vocational potential is achieved.  The BEP shall further ensure that post-employment services are provided to vendors as vocational rehabilitation services as necessary to assure that the maximum vocational potential of such vendors is achieved and suitable employment is maintained within the State’s vending facility program.

(f)
Vocational rehabilitation services available to vendors as post-employment services include, but are not limited to:  

(1)
Vocational and personal adjustment services designed to assist a vendor to be more self-reliant and independent on the job, which may include orientation and mobility services.


(2)
Assistive technology services.


(3)
Training services that are career-related including, but not limited to, training in business practices, accounting, and customer relations.


(g)
A vendor who is interested in receiving services for purposes of upward mobility shall contact his or her Rehabilitation Counselor for the Blind or the nearest Blind Field Services office.  A vendor who requests services for purposes of upward mobility shall advise the BEP when he or she applies for such services.  

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b-1(3) and 107d-4 and 29 USC Section 723(a)(5), (14), and (18); 34 CFR Sections 361.5(b)(42), 361.48(f), (o), and (q), 395.3(a)(4) and (8), 395.11, and 395.14(b); and Sections 19011, 19150(a)(3) and (10), 19632(b), and 19638(b), Welfare and Institutions Code.
Article 4.  Licensing

Section 7213.  Licensing.

(a)
An applicant who meets all of the following requirements shall be issued a DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, within 30 working days of the Training Instructor’s issuance of the DR 456, Certification of Eligibility for BEP License (Rev. 07/07), incorporated by reference herein:

(1)
Eligible to apply to participate in the Business Enterprises Program for the Blind (BEP) established in Section 7212(a) of these regulations;

(2)
Possess a DR 456, Certification of Eligibility for BEP License (Rev. 07/07), as specified in Section 7212.1(i) of these regulations; and

(3)
Ability to comply with all applicable laws and regulations.

(b)
The DR 468, Vending Facility License (Rev. 07/07) shall be valid as long as the licensee or vendor to whom it is issued  continues to meet requirements specified in Section 7213(a) of these regulations, unless the license is suspended or terminated, as provided for in Section 7213.1 of these regulations.


(c)
Licensees and vendors shall provide the BEP Manager with a current mailing address.  Licensees and vendors shall notify the BEP Manager in writing of any change of address within 30 calendar days of the effective date of the change of address.  It shall also be the responsibility of licensees and vendors to confirm that BEP has a current mailing address on file.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107 and 107a(a)(5), (b), and (e); 34 CFR Sections 395.1(i), 395.2, 395.5, and 395.7; and Sections 19011 and 19625, Welfare and Institutions Code.

Section 7213.1.  Suspension or Termination of a  Licensee’s or Vendor’s License.

(a)
For the purposes of this section, the DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, shall be referred to 

as the “license.”  Only the Department may suspend or terminate the license of a licensee or a vendor.

(b)
Written notice of the intent to terminate the license of a licensee or suspend or terminate the license of a vendor shall be considered properly served by one of the following two methods and shall include a declaration of service:

(1)
Certified mail to the current mailing address provided to the BEP Manager by the licensee or vendor in accordance with Section 7213(c) of these regulations; or

(2)
Personal service on the licensee or vendor.

(c)
The notice of intent to terminate a licensee’s license or suspend or terminate a vendor’s license shall specify the following:


(1)
If applicable, the primary site and any satellite sites of a vendor’s vending facility, as defined in Section 7211(a)(36) and (a)(38) of these regulations, respectively, that are affected.

(2)
The grounds for the suspension or termination that constitute good cause, as specified in Section 7213.3 of these regulations. 

(3)
The facts upon which the suspension or termination are based.

(4)
The effective date of the suspension of a vendor’s license, in accordance with (d) herein, or the effective date of the termination of a licensee’s or vendor’s license, in accordance with (e) herein.

(5)
The length of the suspension, if the notice is of a suspension. 

(6)
The right of the licensee or vendor to an administrative review and a full evidentiary hearing, in accordance with Sections 7227.1 and 7227.2 of these regulations, respectively.

(d)
Suspension of a vendor’s license shall be effective 15 working days from the date of service, unless the vendor files a request for an administrative review or a full evidentiary hearing, in accordance with Section 7227.1 or 7227.2 of these regulations, respectively, before the effective date of the suspension. 

(e)
Termination of a licensee’s or vendor’s license shall be effective 15 working days from the date of service, unless the licensee or vendor files a request for an administrative review or a full evidentiary hearing, in accordance with Section 7227.1 or 7227.2 of these regulations, respectively, before the effective date of the termination.  

(1)
If a licensee appeals a termination of his or her license, and the Department prevails at an administrative review and/or a full evidentiary hearing, the licensee’s license shall be immediately terminated upon the effective date of the decision.

(2)
If a vendor appeals a suspension of his or her license, and the Department prevails at an administrative review and/or a full evidentiary hearing, a vendor with only one site, or with two or more sites that have been combined or consolidated or include an interim vending facility, may not operate at any of the sites until the suspension period has ended and the cause(s) for the suspension have been remedied.  If the vendor fails to remedy the cause(s) for the suspension, the BEP shall take action to terminate the vendor’s license or operating agreement for good cause in accordance with Section 7213.3 of these regulations.  The vending facility vacated may be placed into interim operation pursuant to Section 7215 of 

these regulations, until such time that the vacated vending facility may be announced as available to be operated on a permanent basis.  

(3)
If a vendor operating a vending facility comprised of only one site, or two or more sites that have been combined or consolidated or include an interim vending facility, appeals a termination of his or her license, and the Department prevails at an administrative review and/or a full evidentiary hearing, the vendor may not operate at any of the sites, as of the effective date of the decision.  The vendor must vacate all sites within his or her vending facility within 15 calendar days of the effective date of the decision.  The vending facility vacated may be placed into interim operation pursuant to Section 7215 of these regulations, until such time that the vacated vending facility may be announced as available to be operated on a permanent basis.  

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e), 107b(6), and 107d-1(a); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(7) and (11)(ii), 395.5, 395.7, and 395.13; and Sections 19011, 19625, 19626, 19632(d), and 19635, Welfare and Institutions Code.

Section 7213.2.  Suspension or Termination of a Vendor’s Operating 

Agreement.
(a)
For the purposes of this section, Vendor’s Operating Agreement, as defined in Section 7211(a)(60), shall be referred to as the “operating agreement.”  The suspension or termination of a vendor’s operating agreement does not require that a vendor’s DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, be suspended or terminated.  

(b)
Upon properly served written notice of intent to suspend or terminate an operating agreement in accordance with subsection (c) herein, the Business Enterprises Program for the Blind (BEP) shall suspend or terminate a vendor’s operating agreement when:

(1)
The Permit for the vending facility is withdrawn by the contracting agency; 

(2)
The vendor vacates the vending facility;

(3)
The vendor’s license is suspended or terminated, in accordance with Section 7213.1 of these regulations; or

(4)
Good cause exists as specified in Section 7213.3 of these regulations.

(c)
Written notice of the intent to suspend or terminate an operating agreement shall be considered properly served by one of the following two methods and shall include a declaration of service:

(1)
By certified mail, return receipt requested, to the current mailing address provided to the BEP Manager in accordance with Section 7213(c) of these regulations; or

(2)
By personal service on the licensee or vendor.

(d)
The notice of intent to suspend or terminate the operating agreement shall specify all of the following:

(1)
The primary site and satellite site(s) of a vending facility, as defined in Section 7211(a)(36) and (a)(38) of these regulations, respectively, that are affected.

(2)
The grounds that constitute good cause for suspension or termination of the operating agreement, consistent with subsection (b) herein. 

(3)
The facts upon which the suspension or termination are based.

(4)
The length of the suspension, if the notice is of a suspension. 

(5)
The effective date of the suspension or termination.

(6)
The right of the vendor to an administrative review and a full evidentiary hearing, as provided for in Sections 7227.1 and 7227.2 of these regulations, respectively.

(e)
Termination of a vendor’s operating agreement shall be effective 15 working days from the date of service of the written notice of intent, unless the vendor files a request for an administrative review or a full evidentiary hearing, in accordance with Section 7227.1 or 7227.2 of these regulations, respectively, before the effective date of the termination.  

(f)
If a vendor operating a vending facility at only one site appeals a suspension of his or her operating agreement, and the Department prevails at an administrative review and/or a full evidentiary hearing, the vendor must either:

(1)
Demonstrate that the deficiency or deficiencies leading to the suspension have been fully corrected to the satisfaction of the BEP Manager and the contracting agency; or

(2)
Vacate the vending facility within 15 working days of the effective date of the decision. 

(g)
If the vendor operates a vending facility comprised of two or more sites that have been combined or consolidated into a vending facility, and the cause for a suspension did not occur at all of those sites, subsections (f)(1) and (2) herein apply only to the site(s) where the deficiency or deficiencies leading to the suspension occurred. 

(h)
If a vendor operating a vending facility at only one site has his or her operating agreement terminated, and the Department prevails at an administrative review and/or a full evidentiary hearing, the vendor shall vacate the vending facility within 15 working days from the effective date of the decision.  The vending facility vacated may be placed into interim operation pursuant to Section 7215 of these regulations, until such time that the vacated vending facility may be announced as available to be operated on a permanent basis.

(i)
If the vendor operates a vending facility comprised of two or more sites that have been combined or consolidated into a vending facility, and the vendor is required to vacate only one of those sites due to suspension or termination of the operating agreement, the operating agreement is null and void due to this material change in the agreement, and the vendor must enter into a new operating agreement for the remaining sites that were not vacated.  The vendor must submit a signed operating agreement for the remaining sites to the BEP within five working days of receiving it.  Failure to submit a signed operating agreement for the 

remaining sites shall result in the BEP filing an action against the vendor to terminate the operating agreement.  

(j)
If the vendor vacates a site of a vending facility comprised of two or more sites that have been combined or consolidated into a vending facility, the site vacated shall be made available as an interim vending facility pursuant to Section 7215 of these regulations, until such time that the vacated vending facility may be announced as available to be operated on a permanent basis. 

(k)
A vendor whose operating agreement is terminated may apply to operate another BEP vending facility, if the vendor pays all monies owed to the BEP, including, but not limited to, set-aside fees, payment for workers’ compensation and liability insurance, and penalties, and files any delinquent DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07), incorporated by reference herein.   

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b(3) and (6) and 107d-1(a); 34 CFR Sections 395.1(o), 395.2, 395.3(a)(7), 395.9, 395.13, 395.16, 395.34, and 

395.35; and Sections 19011, 19626, 19629, and 19635, Welfare and Institutions Code.

Section 7213.3.  Good Cause for Suspension or Termination of a License or Operating Agreement. 

(a)
For purposes of this section, the DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, shall be referred to as the “license” and Vendor’s Operating Agreement, as defined in Section 7211(a)(60), shall be referred to as the “operating agreement.”

(b)
Good cause for termination of a licensee’s license is that the licensee no longer meets the eligibility requirements to apply for participation in the Business Enterprises Program for the Blind (BEP) established in Section 7212(a) of these regulations.

(c)
Any of the following conditions shall be considered good cause for suspension or termination of a vendor’s license or operating agreement:

(1)
The vendor no longer meets the eligibility requirements to apply for participation in the BEP established in Section 7212(a) of these regulations.

(2)
The vendor abandons his or her vending facility or, for two or more sites that have been combined or consolidated into a vending facility, the vendor abandons any one of those sites.  A vending facility site shall be considered abandoned when it is closed for three consecutive working days and no services are provided, and/or it is closed without approval from the BEP Manager.

(3)
The vendor fails to operate his or her vending facility in accordance with applicable federal law (20 USC section 107 et seq.), federal regulations (34 CFR Part 395), state law (Welfare and Institutions Code section 19625 et seq.), state regulations (California Code of Regulations (CCR), Title 9, Section 7210 et seq.), or with applicable Health and Safety Codes.

(4)
The vendor fails to operate his or her vending facility in accordance with the terms and conditions of the Permit defined in Section 7211(a)(35) of these regulations, or the Vendor’s Operating Agreement defined in Section 7211(a)(60) of these regulations.


(5)
The vendor fails to personally manage his or her vending facility by a continuing presence at the vending facility, as required by Section 7220(a) of these regulations.

(6)
The vendor willfully or maliciously destroys, or fails to exercise necessary care for, equipment furnished by the BEP or the contracting agency named in the Permit.

(d)
Any of the following acts by a vendor whose conduct interferes with any aspect of the operation of his or her vending facility is good cause for suspension or termination of a vendor’s license or operating agreement.  These acts include, but are not limited to, the following: 

(1)
Conviction of fraud during licensure.

(2)
Intoxication on the vending facility premises.

(3)
Neglect of any of the duties required by these regulations.

(4)
Failure to file the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein, in accordance with these regulations.  

(5)
Failure to submit to a medical examination provided in Welfare and Institutions Code section 19632, subdivision (a) of this section when requested by the BEP.
(6)
Using a facility or allowing others to use a vending facility for unlawful activities.

(7)
Using the facility for purposes not expressly authorized in the Permit, as defined in Section 7211(a)(35) of these regulations.

(8)
Filing false or misleading DR 478, Vendor’s Monthly Operating Report (Rev. 07/07).

(9)
Allowing the DR 468, Vending Facility License (Rev. 07/07) to be suspended under conditions specified in Section 7213.3 of these regulations and failing to apply for reinstatement in accordance with Section 7213.6 of these regulations.

(e)
A vendor’s failure to pay any of the following is good cause for suspension or termination of a vendor’s license or operating 

agreement, if unpaid for more than 90 days from the date in which payment is due:

(1)
Liability or workers’ compensation insurance as required by the BEP.

(2)
Set-aside fees, as defined in Section 7211(a)(42) of these regulations.

(3)
Penalty charges on delinquent set-aside fees, in accordance with Section 7221(a) of these regulations.  

(f)
A vendor’s failure to prepare and maintain records required by Section 7220(l) of these regulations, make records or financial reports relating to the operation of his or her vending facility available within 15 calendar days of receipt of a written request from BEP or Department staff, or failure to cooperate with BEP or Department staff during the conduct of an audit or any other matters relating to the vending facility shall be good cause for the suspension or termination of a vendor’s license or operating agreement.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e), 107b(3) and (6), and 107d-1(a); 34 CFR Sections 395.1(i) and (o), 395.2, 395.3(a)(7) and (11)(ii), 395.5, 395.7, 395.9, 395.13, 395.16, 395.34, and 395.35; and Sections 19011, 19625, 19626, 19629, 19632, and 19635, Welfare and Institutions Code.  

Section 7213.4.  Disapproval or Withdrawal of Approval of a Vendor by the Contracting Agency. 

(a)
A contracting agency, as defined in Section 7211(a)(12) of these regulations, may disapprove, or withdraw approval of, a vendor currently operating a vending facility on property cared for, in the custody of, or controlled by the contracting agency, but only for good cause.  The Department may not orally, in writing, or by any other form of communication, instigate, initiate, or encourage a person, governing board, 

or legislative body having control of the property on which a vending facility is operated, to request the removal of a vendor.

(b)
The contracting agency shall notify the Business Enterprises Program for the Blind (BEP) in writing of the grounds for disapproval or withdrawal of approval of a vendor and shall supply any supporting material to the BEP.  The BEP Manager shall review this written notice and supporting material within three working days and determine whether there is good cause for disapproval or withdrawal of approval of a vendor.  

(c)
If good cause exists, the BEP shall immediately send a letter of reprimand to the vendor by certified mail with a receipt confirmation required that shall include all of the following:  

(1)
A copy of the original notification form and any supporting material provided by the contracting agency.  

(2)
A description of the acts or omissions that constitute good cause for disapproval or withdrawal of approval of the vendor, which may include one or more of the following:

(A)
Failure to carry out the vendor’s responsibilities as specified in Section 7220 of these regulations.


(B)
Any of the conditions considered good cause, as specified in Section 7213.3 of these regulations.

(3)
Identification of applicable federal law (20 USC section 107 et seq.), federal regulations (34 CFR Part 395), state law (Welfare and Institutions Code section 19625 et seq.), state regulations (California Code of Regulations, title 9, section 7210 et seq.), and applicable Health and Safety Code requirements that have been violated.

(4) The date of removal from the vending facility.  

(5)  Any corrective action(s) the vendor must take which, if taken, shall allow the vendor to remain at the vending facility.

(6)  The vendor’s right to an administrative review and a full evidentiary hearing as provided for in Sections 7227.1 and 7227.2 of these regulations, respectively.

(d)
The vendor shall have 15 working days from receipt of the letter of reprimand provided for in subsection (c) herein to correct any deficiency or deficiencies that are the basis for the reprimand.  During this 15-day period, the Department shall make all reasonable efforts, as appropriate, to assist the vendor in rectifying the condition(s) upon which the letter of reprimand is based.  If the vendor does not rectify the condition(s) to the satisfaction of the contracting agency, the Director of the Department shall so inform the vendor in writing, who shall vacate his or her vending facility immediately.  

(e)
Upon the vendor’s departure, the vending facility may be placed into interim operation pursuant to Section 7215 of these regulations, until such time that the vacated vending facility may be announced as available to be operated on a permanent basis.  

(f)
If the vendor requests an administrative review and/or a full evidentiary hearing, the vending facility may be placed into interim operation pursuant to Section 7215 of these regulations, until a final decision to approve or disapprove the vendor is rendered. 

(g)
Upon the vendor’s departure from the vending facility, the vending facility stock (excluding equipment) shall be liquidated as follows:

(1)
If title to the stock is vested in the BEP pursuant to Section 7222(a)(4) of these regulations, the Department shall be responsible for stock liquidation.  The Department may sell stock it owns to the vendor of the interim vending facility or to any other vendor interested in purchasing the stock.

(2)
If title to the stock is vested in the vendor, the vendor shall be responsible for stock liquidation as specified in Section 7222(a)(4) of these regulations.

(h)
Disapproval or withdrawal of approval of a vendor by the contracting agency is not equivalent to suspension or termination of a vendor’s DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein.  However, the Department may bring an action to suspend or terminate a vendor’s license, based on the facts that resulted in the disapproval or withdrawal of approval by the contracting agency, in accordance with Section 7213.1 of these regulations.

(i)
The removal of a vendor from a vending facility on property cared for, in the custody of, or controlled by the contracting agency and, at the request of the contracting agency, shall not require the vendor to vacate other vending facility sites that he or she operates on property cared for, in the custody of, or controlled by a different contracting agency and shall not require a finding of ineligibility for licensing.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b(6) and 107d-1(a); 34 CFR Sections 395.2, 395.3(a)(7) and 395.13; and Sections 19011, 19632(c) and (d), and 19635, Welfare and Institutions Code.  

Section 7213.5.  Eligibility of a Licensee to Apply for a BEP Vending 

Facility

(a)
To be eligible to apply for a Business Enterprises Program for the Blind (BEP) vending facility, including an interim vending facility, a licensee shall comply with the following requirements to ensure that he or she maintains the qualifications to operate a BEP vending facility:  

(1)
If the licensee has not operated a BEP vending facility, including an interim vending facility, from two to four years from the date of licensure or from the last day the licensee operated a vending facility, whichever is most recent in the previous, the licensee must either:

(A)
Enroll in and complete the BEP Vendor Training Program described in Section 7212.1 of these regulations, except that an individual who was a former vendor will not be required to complete the on-the-job training specified in Section 7212.1(c)(2) of these regulations; or

(B)
Challenge the requirement to take the BEP Vendor Training Program by taking and scoring 70 percent or higher on an examination given by the BEP Training Instructor, comparable to the midterm test specified in Section 7212.1(f) of these regulations.

(2)
If the licensee has not operated a BEP vending facility, including an interim vending facility, for more than four years from the date of licensure or from the last day the licensee operated a vending facility as a vendor, whichever is most recent , the licensee must complete all components of the Vendor Training Program described in Section 7212.1 of these regulations.

(b)
A licensee who fails to take the appropriate action specified herein shall not be eligible to apply for a BEP vending facility, including an interim vending facility.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107 and 107a(a)(5), (b), and (e); 34 

CFR Sections 395.1(i), 395.2, 395.5 and 395.7; and Sections 19011 and 19625, Welfare and Institutions Code.

Section 7213.6.  Reinstatement of a License.

(a)
For purposes of this section, the DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, shall be referred to as the “license.”

(b)
If a licensee or vendor resigns from the Business Enterprises Program for the Blind (BEP), the licensee or vendor may request reinstatement of his or her license.   

(1)
If a former licensee or vendor requests reinstatement within two years after he or she resigned, the BEP Manager may reinstate a license only if:

(A)
The former licensee or vendor meets the requirements to apply for participation in the BEP established in Section 7212(a) of these regulations;

(B)
The former licensee or vendor requesting reinstatement possesses necessary certifications required by Health and Safety Code sections 113700 through 114180; and

(C)
If the individual requesting reinstatement was a former vendor, he or she has paid all monies owed to the BEP, including, but not limited to set-aside fees payment for workers’ compensation or liability insurance, and penalties, and filed all of the required DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07), incorporated by reference herein.

(2)
If a former licensee or vendor requests reinstatement from two to four years from the date of resignation or from two to four years from the 

last day the former vendor operated a vending facility, whichever is most recent, the former licensee or vendor requesting reinstatement must either:

(A)
Enroll in and complete the BEP Vendor Training Program described in Section 7212.1 of these regulations, except that an individual who was a former vendor will not be required to complete the on-the-job training specified in Section 7212.1(c)(2) of these regulations; or

(B)
Challenge the requirement to take the BEP Vendor Training Program.  Former licensees and vendors who challenge the need to take the Vendor Training Program are required to score 70 percent or higher on an examination given by the BEP Training Instructor, comparable to the midterm test specified in Section 7212.1(f) of these regulations.  A former licensee or vendor who passes this test shall have his or her license to operate a vending facility reinstated by the BEP Manager.

(3)
If a former licensee or vendor requests reinstatement after four years from the date of resignation or the last day he or she operated a BEP vending facility, the former licensee or vendor requesting reinstatement must complete all components of the Vendor Training Program described in Section 7212.1 of these regulations. 

(c)
A former licensee or vendor who fails to take the appropriate actions specified herein shall not have his or her license reinstated.


(d)
A former licensee or vendor whose license is not reinstated has the right to an administrative review and full evidentiary hearing as provided for in Sections 7227.1 and 7227.2 of these regulations, respectively.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b) and (e), 107b(3) and (6), and 107d-1(a); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(7), 395.5, 395.7, 395.9, and 395.13; Sections 113700 through 114180, Health and Safety Code; and Sections 19011, 19625, 19629, and 19635, Welfare and Institutions Code.

Article 5.  Vending Facilities; Announcement; Application; Selection; Placement 

Section 7214.  Announcing the Availability of Vending Facilities.  

(a)
The Business Enterprises Program for the Blind (BEP) shall announce the availability of a vending facility by issuing a DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein.  At least 10 calendar days prior to the deadline for submitting applications, the BEP shall post the announcement on the Department’s website, record the announcement on a telephone based information system that is available to licensees and vendors, and provide the announcement to the California Vendors Policy Committee.  Upon request, the BEP shall also provide the announcement in an appropriate mode of communication, to the extent possible, consistent with Code of Federal Regulations, title 34, part 361.5(b)(5) and Welfare and Institutions Code section 19013.5(b).  Such modes of communication may include providing the announcement in large print, Braille, on audiotape, 3.5” diskette, or compact disk, and transmitting announcement electronically.

(b)
When announcing the availability of a vending facility, the BEP shall consider whether or not the vending facility is projected to generate an adequate net income, as defined in Section 7211(a)(2) of these regulations.

(1)
When a newly established vending facility is available and the minimum projected net income meets BEP guidelines specified in Section 7211(a)(2) of these regulations, the vending facility shall be announced as available as a primary site, as defined in Section 7211(a)(36) of these regulations.  

(2)
When a previously operated vending facility is available and the minimum projected net income meets BEP guidelines specified in Section 7211(a)(2) of these regulations, the vending facility shall be announced as a primary site, as defined in Section 7211(a)(36) of these regulations.  The vending facility shall be announced within 15 working days following receipt of resignation or removal of the vendor whose facility is being vacated and made available.

(3)
When a previously operated vending facility is available and the minimum projected net income does not meet BEP guidelines specified in Section 7211(a)(2) of these regulations, the vending facility shall be announced as available to be operated as a satellite site to be combined or consolidated with one or more other sites.  The BEP Manager shall identify which of the sites is the primary site.  

(4)
When two or more previously operated vending facilities are available concurrently, and no one vending facility is projected to generate a minimum projected net income specified in Section 7211(a)(2) of these regulations, the BEP may combine or consolidate the sites and announce them as available to be operated as a vending facility on more than one site.  The BEP Manager shall identify which of the sites shall be the primary site.  Sites that are combined or consolidated into a vending facility shall be announced as available within 15 working days of the BEP’s decision to combine and consolidate the sites.

(c)
Before announcing the availability of a vending facility that is comprised of two or more sites that have been combined or consolidated, the BEP Manager shall assess the potential income of each site to determine whether the combined or consolidated sites will generate a minimum projected net income of at least the amount specified in Section 7211(a)(2) of these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference: 20 USC Sections 107, 107a(a)(5), (b), and (e) and 107b-1(3); 34 CFR Sections 361.5(b)(5), 395.1(i), 395.2, 395.3(a)(4), 395.5, 395.7, and 395.14(b); and Sections 19011, 19013.5(b), 19625, 19626, 19631, and 19638(b), Welfare and Institutions Code. 

Section 7214.1.  Application Requirements and the Application Process.

(a)
Licensees and vendors who are applying to operate a vending facility shall submit a completed a DR 462, Vending Facility Application (Rev. 07/07), incorporated by reference herein, to the BEP.  The licensee or vendor may submit an application in an alternative form, as long as the application contains all information required by the DR 462, Vending Facility Application (Rev. 07/07).  The completed application may be delivered to the BEP by mail, electronic mail, facsimile, or personal delivery.  Applications must be postmarked or date stamped by the Department on or before the final filing date in order to be accepted. 

(b)
A vendor currently operating a vending facility on a permanent basis must have operated that vending for at least 183 calendar days before the final filing date on the DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein, to be eligible to submit an application to operate a different vending facility. 

(c)
The application requirements established in subsection (b) herein may be waived by the BEP Manager after notification to the California Vendors Policy Committee (CVPC) of the waiver for the following reasons: 

(1)
The vendor can demonstrate that the current vending facility he or she was selected for and assigned to operate was not opened within a reasonable period of time due to delays beyond the vendor’s control; or

(2)
The vendor can demonstrate that he or she was unable to remain at his or her vending facility for at least 183 days due to circumstances beyond the vendor’s control.

(d)
Grounds for immediate disqualification of an applicant include any one of the following:

(1)
Failure to submit all required information on the DR 462, Vending Facility Application (Rev. 07/07) or on an application submitted in an alternative format.


(2)
Failure to submit the application by the final filing date.

(3)
Failure to comply with the provisions of subsection (b) herein, absent a waiver specified in subsection (c) herein.

(4)
Failure to provide all requested information.

(5)
Failure to appear at the designated time and date for the interview.

(6)
Failure to pass any criminal or other background check required by the contracting agency.

(e)
In addition to the grounds for immediate disqualification of an applicant established in subsection (d) herein, the BEP shall disqualify an applicant who owes the BEP monies, including, but not limited to, set-aside fees, payment for workers’ compensation or liability insurance, and penalties, with the exception of subsection (e)(2) herein, or has any outstanding DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein.

(1)
The Department’s Accounting Office shall verify that each applicant who is a vendor is not delinquent in the submission of any DR 478, Monthly Operating Report (Rev. 07/07), or payment of set-aside fees, penalties, or insurance payments.  If the vendor is found to be delinquent on any of these payments, he or she may satisfy the delinquency by paying the amount of the delinquency in full, in the form of a cashier’s check or money order, no later than five calendar days before the date of his or her interview.  The applicant shall bring evidence of recent payment to the interview to avoid any potential disqualification.

(2)
A vendor’s application shall not be disqualified because the vendor is delinquent on, or has outstanding, payments of money owed to the BEP, if the amount of the delinquent payment is less than $100 or the amount owed has been delinquent for less than 60 calendar days from the final filing date specified on the DR 460, Vending Facility Announcement (Rev. 09/09).

(f)
The BEP shall mail a DR 461, Notification of Selection Committee for Vending Facilities Meeting (Rev. 09/09), incorporated by reference herein, to each qualified applicant.  This notice shall be sent at least 15 calendar days before the date of the interview specified in the notice.  A scheduled time for a walkthrough of the available vending facility by prospective vendors shall be included in the notice, and the walkthrough shall occur at least seven days before the interview date specified in the notice.  The BEP may schedule the walkthrough of the available vending facility, after consultation with the CVPC.

(g)
The DR 461, Notification of Selection Committee for Vending Facilities Meeting (Rev. 09/09) must include, but is not limited to, the following information:

(1)
The status of the application (i.e., accepted/qualified or rejected/disqualified).  If the application is rejected, the reason(s) for rejection shall be stated, including, but not limited to: failure to meet the requirements of subsection (b) herein, absent a waiver specified in subsection (c) herein, or grounds specified in subsections (d) and (e) herein.

(2)
Notice that any applicant may withdraw his or her application by notifying the Selection Coordinator in writing no later than five calendar days before the scheduled date for the Selection Committee for Vending Facilities Meeting.

(3)
The date and time for the walkthrough specified in (f) herein.
(4)
The date, time, and location of the Selection Committee for Vending Facilities Meeting, including the time of the applicant’s interview.

(5)
Notice that a vendor who is an applicant may not participate in a selection interview unless he or she pays any delinquent or outstanding payments as specified in subsection (e) herein, or files any delinquent or outstanding DR478, Vendor’s Monthly Operating Report (Rev. 07/07).

(h)
If the applicant does not appear at the date and time specified on the DR 461, Notification of Selection Committee for Vending Facilities Meeting (Rev. 09/09) and fails to give the notification specified in subsection (g)(2) herein, the applicant shall be subject to the restrictions specified in Section 7214.4(a) of these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e), 107b(3), and 107b-1(3); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(4), 395.5, 395.7, 395.9, and 395.14(b); and Sections 19011, 19625, 19629, and 19638(b), Welfare and Institutions Code. 

Section 7214.2.  Resume and Business Plan.

(a)
As part of the selection interview process specified in Section 7214.4 of these regulations, a qualified applicant shall submit a resume and a business plan for each vending facility he or she is applying to operate.  

(1)
The resume shall provide information about the applicant’s education and experience that is relevant to the operation of a vending facility. 

(2)
The business plan shall include a description of the business, vision and mission statements, plans for staffing and operating the facility, hours of operation, the proposed menu and items for sale, and other relevant matters that demonstrate how the vendor envisions the business will function.  

(b)
All resumes and business plans shall be prepared using type with at least a 14-point font.

(1)
Four copies of both the resume and the business plan must be submitted to the Selection Coordinator, as defined in Section 7211(a)(41) of these regulations, before the selection interview.  The resume and the business plan may be submitted to the Business Enterprises Program for the Blind (BEP) by U.S. Postal Service mail.  If this method of submittal is used, the submittal must be postmarked five days before the selection interview with the Selection Committee for Vending Facilities.  If the submittal is not mailed, it may be hand delivered at the beginning of the 

selection interview during the Selection Committee for Vending Facilities Meeting.  

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107 and 107a(a)(5), (b), and (e); 34 CFR Sections 361.5(b)(5), 395.2, 395.3(a)(7), 395.5; and 395.7; and Sections 19011, 19013.5(b), and 19625, Welfare and Institutions Code.   

Section 7214.3.  Selection Committee for Vending Facilities; Selection Coordinator; Committee Chairperson; Selection Process.

(a)
The selection of a licensee or vendor to operate a vending facility shall be made by a Selection Committee for Vending Facilities, as defined in Section 7211(a)(40) of these regulations.  The Selection Committee for Vending Facilities shall consist of three representatives of the contracting agency, as defined in Section 7211(a)(12) of these regulations, unless a written waiver stating that the Selection Committee for Vending Facilities shall consist of less than three representatives has been signed by the individual responsible for representing the contracting agency.  If the contracting agency chooses not to be represented, the Selection Committee for Vending Facilities members shall be individuals with administrative or managerial experience in food service recruited by the Business Enterprises Program for the Blind, herein BEP, who do not work for the BEP.

(1)
The contracting agency may reverse its decision not to be represented until such time as all three members of the Selection Committee for Vending Facilities recruited by the BEP have agreed to serve.

(b)
Members of the Selection Committee for Vending Facilities shall:

(1)
Be present at each applicant selection interview.

(2)
Comply with any instructions from the Selection Coordinator and the Selection Committee Chairperson.

(3)
Ask only questions developed by the Selection Committee and approved by the Selection Coordinator.

(4)
Score each applicant fairly and consistently.

(5)
Not solicit opinions from the Selection Coordinator regarding a particular applicant. 

(6)
Not discuss the scores of any applicant prior to announcement of the results of the selection process.  Any contacts with applicants following selection interviews shall only be made by the Selection Coordinator.

(c)
The Selection Coordinator, as defined in Section 7211(a)(41) of these regulations, shall serve as a non-scoring facilitator and coordinator 

for the Selection Committee for Vending Facilities.  The Selection Coordinator shall:

(1)
Contact a representative of the contracting agency and request the contracting agency identify the person who shall serve as the Selection Committee for Vending Facilities Chairperson and assist in establishing the Selection Committee for Vending Facilities.

(2)
If the contracting agency declines to participate in the selection process, assist in the recruitment of Selection Committee for Vending 

Facilities members and, if necessary, assist members to select a Chairperson.

(3)
Provide orientation to Selection Committee for Vending Facilities members and provide any needed materials. 

(4)
Not offer any opinions as to any applicants at any time.

(5)
Prior to the commencement of selection interviews, advise members of the Selection Committee for Vending Facilities that the selection process must remain confidential, and that members may not discuss the substance of selection interviews of applicants with anyone either during or after the completion of the selection process, except other members of the Selection Committee for Vending Facilities, and that the applicant selected is not to be discussed with anyone other than members 

of the Selection Committee for Vending Facilities until results are released under conditions specified in subsection (d) herein.

(6)
Prior to the commencement of selection interviews, advise applicants that:

(A)
All information contained in the applicant’s resume and business plan and any other statements made by the applicant during the selection interview are subject to confirmation by the contracting agency prior to a final decision by the Selection Committee for Vending Facilities.

(B)
Each applicant’s selection interview is being recorded by the Department for administrative purposes.  

(C)
On request, the Department shall record the applicant’s selection interview for his or her personal use.  The applicant must provide a blank cassette tape for this purpose.

(D)
If the applicant later requests an administrative review and/or a full evidentiary hearing and requests copies of recorded selection interviews, the Department shall provide only his or her recorded interview.

(7)
Be present during all selection interviews of applicants.

(8)
Call each applicant into the selection interview room and introduce the applicant to the Selection Committee for Vending Facilities members.  Any member from the contracting agency shall be identified by name and position title.

(9)
Provide and operate a tape recorder and record all selection interviews for the Department and at the request of an applicant.

(10)
Ensure that all applicants are asked the same questions and advise members of the Selection Committee for Vending Facilities when they ask an inappropriate question that cannot be permitted.

(11)
Clarify conditions and requirements that apply to the vending facility for which applicants are competing, as necessary.

(12)
Assure that applicants do not present any materials or persons prohibited pursuant to Section 7214.4(g) of these regulations.

(13)
At the conclusion of the selection interviews, verify computations of scores assigned to applicants by members of the Selection Committee for Vending Facilities and record those scores for approval by the Chairperson.

(d)
After all applicants scores have been recorded and approved by the Chairperson of the Selection Committee for Vending Facilities, the Selection Coordinator shall provide the following information to each applicant who was interviewed:

(1)
His or her total score and placement in the selection interviews;

(2)
The name of the applicant selected; and

(3)
A copy of the list of applicant scores and placements without identifying the applicants in relation to the scores.  

(e)
Duties of the Chairperson of the Selection Committee for Vending Facilities shall include the following:

(1)
Ensure that the selection interview schedule is maintained.  Selection interviews shall be limited to one hour for each applicant unless the Selection Committee for Vending Facilities members determine a longer period is needed before the first selection interview and each applicant is given the same opportunity. 

(2)
Provide the applicant with the opportunity to state his or her relevant education and experience and discuss his or her overall plan to manage the vending facility, including the business plan, and ask standard questions developed by the Selection Committee for Vending Facilities. 

(3)
Ask the questions developed prior to the interviews by the Selection Committee for Vending Facilities.

(4)
Ensure that each member of the Selection Committee for Vending Facilities has the opportunity to ask the questions he or she has selected from a list of predetermined interview questions, as well as other questions that arise during the selection interview that pertain to the operation of the vending facility.

(5)
Ensure that all questions asked of the applicant are relevant to the applicant’s education, experience, or plans for the operation of the vending facility. 

(6)
Provide the applicant with the opportunity to give a closing statement.


(7)
Provide the contracting agency with time to perform any independent confirmation of an applicant’s experience or other information on the applicant’s resume and conduct any criminal and substance abuse background checks, if deemed necessary, prior to selection of the applicant.


(8)
Record the scores of each applicant.  The Chairperson shall review the scores with the Selection Coordinator before concluding the selection interview process.  Any applicant who is rejected by the contracting agency pursuant to subsection (e)(7) herein shall be notified by the Chairperson of the Selection Committee for Vending Facilities that he or she has been eliminated from the selection process for good cause, as determined by the contracting agency.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b(6) and 107d-1(a); 34 CFR Sections 395.2, 395.3(a)(7), and 395.13; and Sections 19011 and 19635, Welfare and Institutions Code.  

Section 7214.4.  Selection Interviews of Applicants.

(a)
Each qualified applicant is required to appear for a selection interview on the date and at the time and location specified on the DR 461, Notification of Selection Committee for Vending Facilities Meeting (Rev. 09/09), incorporated by reference herein.  Any applicant who does not appear for the selection interview on the date and at the time and location in the notice, and who has not submitted a written notice of withdrawal in accordance with these regulations, shall be disqualified from:

(1)
Participation in the selection interview process; and

(2)
Applying for a vending facility for 183 calendar days from the date he or she last failed to appear.

(b)
Depending on the number of qualified applicants and interviews to be scheduled, the Selection Committee for Vending Facilities Meeting may be conducted over two or more days.

(c)
If the Selection Committee for Vending Facilities is comprised only of representatives from the contracting agency, then all qualified applicants shall be interviewed and scored by the same committee members.  The BEP shall encourage the contracting agency to have at least three members on the Selection Committee for Vending Facilities.  

(d)
If the Selection Committee for Vending Facilities is comprised of representatives recruited by the Business Enterprises Program for the Blind (BEP) and fewer than three members are present during an interview on any given day, but the Selection Committee for Vending Facilities wishes to conduct the selection interviews, the interviews scheduled for that day shall be conducted.  In such case, applicant scores shall be assigned in accordance with subsection (e) (1) herein.

(e)
All three members of the Selection Committee for Vending Facilities are expected to be present and participate in selection interviews of all applicants, except that:

(1)
When a member who is present is not present for the entire interview of an applicant or is unable to assess and score an applicant fairly and impartially, that member shall withdraw from all selection interviews and that member’s score shall not be recorded for any of the applicants.  The remaining two committee members shall be the scores all of the applicants in the selection process.  

(f)
The BEP shall request that the California Vendors Policy Committee (CVPC) provide a delegate or a CVPC representative to attend and observe selection interviews of applicants.  The role of the CVPC delegate is strictly limited to that of an observer, and the CVPC delegate or representative does not participate in the selection process.

(1)
The CVPC delegate or representative shall not discuss the substance of applicant selection interviews with any of the applicants or any other person either during or after completion of the selection process.

(2)
Any applicant may request that the CVPC delegate or representative not observe his or her selection interview.

(g)
With the exception of a resume and business plan described in Section 7214.2 of these regulations and personal notes, the applicant is prohibited from bringing any reference materials or displays into the selection interview and is prohibited from presenting any other materials to the Selection Committee for Vending Facilities.  The applicant is prohibited 

from bringing persons acting as references or spokespersons into the selection interview.

(h)
No applicant shall be questioned about his or her disability or disabilities during the selection interview.

(i)
Members of the Selection Committee for Vending Facilities shall score each applicant on the member’s DR 463, Selection Committee for Vending Facilities Rating Report (Rev. 07/07), incorporated by reference herein.  At the conclusion of the selection interviews, completed reports from each member shall be forwarded to the Selection Coordinator. 

(j)
The Selection Committee for Vending Facilities shall score each applicant based upon:

(1)
A resume that describes the applicant’s education and 

experience relevant to the operation of a vending facility, as required by Section 7214.2(a) of these regulations.  

(2)
A business plan as required by Section 7214.2(a) of these regulations.

(3)
Opening and closing statements and responses to questions asked during the selection interview process. 

(k)
The Selection Committee for Vending Facilities shall select the applicant with the highest total score to operate the announced vending facility.  The contracting agency shall determine if they wish to verify information submitted to the Selection Committee for Vending Facilities prior to making a decision to permit the establishment of a vending facility on property owned, leased, rented, or otherwise controlled or occupied by the contracting agency.  After the contracting agency verifies any information provided, the Selection Coordinator shall contact the applicant with the highest score and advise the applicant of his or her selection to operate the announced vending facility.  Such applicant has three working days from the date he or she is notified of being selected to operate the announced vending facility to accept or reject the announced vending facility.  If the selected applicant rejects the announced vending facility,  the Selection Committee for Vending Facilities shall select the applicant with the next highest total score to operate the announced vending facility.


(l)
After the selection of an applicant is made, the Selection Coordinator may provide information specified in Section 7214.3(d) of these regulations to any applicant who was interviewed by the Selection Committee for Vending Facilities.

(m)
The licensee or vendor selected to operate the announced vending facility shall be provided with a vendor’s operating agreement, which shall include the permit or contract for the vending facility as an exhibit thereof, for the announced vending facility he or she has been selected to operate.  The BEP shall also provide the vendor operating agreement, including exhibits thereof, in the vendor’s preferred mode of communication, to the extent possible.

(n)
The licensee or vendor selected to operate the vending facility must agree to abide by the terms and conditions for operation of the vending facility, as set forth in the vendor’s operating agreement, and sign and return the agreement to the BEP within 10 working days of receipt. 

(1)
Failure to sign the vendor’s operating agreement shall be considered good cause for rejecting the licensee or vendor selected to operate the announced vending facility and awarding that vending facility to the next highest scoring applicant. 

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107(a)(5), (b), and (e) and 107b-1(3); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(4) and (7), 395.5, 395.7, and 395.14(b); and Sections 19011, 19625, and 19638(b), Welfare and Institutions Code.  

Section 7214.5.  Food Service Contracts; Interviews; Selection of a Vendor.   RESERVED. 

Section 7214.6.  Other Methods of Selection; Management Interviews.
(a)
When the Business Enterprises Program for the Blind, herein BEP, announces the availability of a vending facility by preparing and circulating a DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein, and there are fewer than three applicants, selection of a licensee or vendor shall be determined through interviews scheduled by the BEP and conducted by the contracting agency.

(1)
If the contracting agency chooses not to conduct the management interviews, the BEP shall work with the contracting agency to select an independent party to conduct the interviews.

(2)
A Selection Coordinator shall be present at all interviews in person or by telephone.

(b)
The licensee or vendor must meet all of the application requirements set forth in Section 7214.1 of these regulations to be a qualified applicant and participate in the management interviews.

(c)
The contracting agency may reject any applicant.

(1)
If the contracting agency rejects all applicants, the DR 460, Vending Facility Announcement (Rev. 09/09) shall be re-circulated.

(2)
If the announcement is re-circulated, and either there are no applicants or all the applicants have previously been rejected by the contracting agency, the vending facility shall be announced as available to be added as a satellite site to a vendor’s existing site(s).

(d)
The BEP may consider combining or consolidating the available site and one or more other existing and available sites only if:

(1)
No licensees and vendors who apply to operate the vending facility as a primary site, or who apply to operate the vending facility as a satellite site, meet the application requirements established in subsection (b) herein; or

(2)
The contracting agency rejects all applicants who have applied to operate the vending facility pursuant to subsection (b) herein; and

(3)
The vending facility established by combining or consolidating two or more existing and available sites produces, or is likely to produce, an adequate net income as defined in Section 7211(a)(2) of these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e) and 107b-1(3); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(4) and (7), 395.5, 395.7, and 395.14(b); and Sections 19011, 19625, 19626, 19631, and 19638(b), Welfare and Institutions Code. 

Section 7214.7.
RESERVED.  

Section 7214.8.
Vendor Resignation from a Vending Facility to 

Accept a Different Vending Facility.
(a)
A vendor who is currently operating a vending facility and applies for and is selected to operate a different vending facility must formally resign from the vending facility he or she is currently operating.  A vendor is prohibited from operating two vending facilities concurrently, except as provided for in Section 7215 of these regulations.  A vendor, 

when resigning from a vending facility, is resigning from the primary site and any satellite sites within that vending facility. 

(b)
To resign a vending facility he or she is currently operating, a vendor must sign a DR 1310, Vendor Resignation (Rev. 07/07), incorporated by reference herein, and state the effective date of his or her resignation from the vending facility he or she is currently operating.  The effective date of the vendor’s resignation is subject to approval by the Business Enterprises Program for the Blind (BEP) Manager, who shall determine how to transition the vendor to a different vending facility.

(c)
A vendor who resigns from the vending facility he or she is currently operating, and then decides he or she wants to return, may do so only if a DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein, announcing the availability of the vendor’s former vending facility, has not yet been issued by the BEP and circulated to licensees and vendors.

(d)
A vendor’s failure to submit a DR 1310, Vendor Resignation (Rev. 07/07) from his current vending facility before or concurrently with the executed operating agreement for the announced vending facility shall result in the vendor being disqualified as the selected vendor for the announced vending facility.

(e)
This section does not apply to:

(1)
A vendor who applies for and is selected to operate a vending facility that shall be combined or consolidated with the vendor’s existing sites; or 

(2)
A vendor who applies for and is selected to operate an interim vending facility, as described in Section 7215 of these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107 and 107a(a)(5), (b), and (e); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(7), 395.5, and 395.7; and Sections 19011, 19625, and 19626, Welfare and Institutions Code.   

Article 6.  Interim Vending Facilities---Application; Selection; 

Placement.  

Section 7215.  Placing a Vending Facility into Interim Operation.

(a)
The Business Enterprises Program for the Blind (BEP) may place a vending facility, whether comprised of one site or two or more sites combined or consolidated, into interim operation under any circumstances in which it is determined by the BEP Manager to be in the best interests of the BEP.

(b)
The BEP may renew an interim vending facility more than once.  An interim vending facility may be renewed only for as long as it takes for BEP to fill an unexpected vacancy.  During the period of time the vending facility is being operated on an interim basis, the BEP shall decide whether the facility is to be announced as a vending facility on one site, or a combined or consolidated vending facility, as defined in Section 7211(a)(11) of these regulations, and to announce the vending facility as available to be operated on a permanent basis, as provided in Article 5 of these regulations, and select a vendor.  The BEP Manager shall provide the California Vendors Policy Committee with written notification of a renewal at least  30 calendar days prior to the renewal of an interim operating facility. 

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107 and 107a(a)(5), (b) and (e) and 107b-1(3); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(4), 395.5, 395.7, and 395.14(b); and Sections 19011, 19625, 19626, and 19638(b), Welfare and Institutions Code. 

Section 7215.1.  Interim Vending Facility; Announcement; Interviews; 

Selection of a Vendor. 
(a)
The Business Enterprises Program for the Blind (BEP) shall announce the availability of an interim vending facility by issuing a DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein.  At least five calendar days prior to the deadline for submitting applications, the BEP shall post the announcement on the Department’s website, record the announcement on a telephone based information system that is available to licensees and vendors, and provide the announcement to the California Vendors Policy Committee.  Upon request, the BEP shall also provide the announcement in an appropriate mode of communication, to the extent possible, consistent with Code of Federal Regulations, title 34, part 361.5(b)(5) and Welfare and Institutions Code section 19013.5(b).  Such modes of communication may include providing the announcement in large print, Braille, on audiotape, 3.5” diskette, or compact disk, and transmitting announcement electronically.

(b)
To apply for an interim vending facility, a licensee or vendor must submit a DR 462, Vending Facility Application (Rev. 07/07), 

incorporated by reference herein, by the deadline listed in the announcement.

(c)
For purposes of selecting a licensee or vendor to operate an interim vending facility, the BEP shall determine the qualifications of licensees and vendors based on the following:

(1)
A licensee’s or vendor’s performance during training and/or related work experience; and

(2)
A vendor’s efficient operation and management of his or her current vending facility, as evidenced by submission of DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07), incorporated by reference herein, and payment of any and all financial obligations to the BEP arising from the operation of his or her vending facility in accordance with these regulations.

(d)
Based on the information specified in (c) herein, the BEP shall make every effort to refer at least three licensees or vendors to the contracting agency for interviews and selection of an interim vendor.  If the licensee or vendor selected rejects placement in the interim vending facility, the interim vending facility shall be offered successively to each of the licensees and vendors who were assessed pursuant to (c) herein, beginning with the licensee or vendor with the next highest ranking.


(e)
If the contracting agency does not wish to participate in the selection process, the BEP Manager shall select the interim vendor, based on the assessment specified in subsection (c) herein.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference: 20 USC Sections 107 and 107a(a)(5), (b), and (e); 34 CFR Sections 361.5(b)(5), 395.1(i), 395.2, 395.3(a)(4) and (7), 395.5, 395.7, and 395.14(b); and Sections 19011, 19013.5(b), 19625, 19626, and 19638(b), Welfare and Institutions Code.   

Article 7.  Standards for the Establishment and Operation of

Vending Facilities
Section 7216.  Establishing a New Vending Facility.

(a)
The Business Enterprises Program for the Blind, hereafter BEP, vending facilities shall be established in accordance with the following:


(1)
On federal property in accordance with federal law (20 USC Section 107 et seq.) and regulations (34 CFR Part 395).  A person who is blind, as defined in Welfare and Institutions Code section 19153, licensed by the BEP shall be given priority in the operation of vending facilities on federal property consistent with 20 United States Code sections 107 and 107d-3(e) and 34 Code of Federal Regulations parts 395.30, 395.31, and 395.33.

(2)
On state property in accordance with Welfare and Institutions Code section 19625 et seq.  A blind person licensed by the BEP shall be given priority in the operation of vending facilities on state property consistent with Welfare and Institutions Code sections 19625 and 19627.

(b)
The Department shall encourage the establishment of vending facilities on property owned or controlled privately, or by any county, city, city and county, or other political subdivision consistent with Welfare and Institutions Code section 19625(c). 

(c)
The Department shall seek to establish a new vending facility on federal, state or other property only if the Department first determines that a vending facility is feasible.  The Department  shall consult with the California Vendors Policy Committee, herein CVPC, when evaluating whether a vending facility is feasible.  Upon determining that a vending facility is feasible, the Department shall apply for a permit for the operation of a BEP vending facility with the agency or persons having care, control, or custody of the property on which the vending facility is located.  In determining feasibility of a vending facility the Director shall consider, but is not limited to, all of the following:

(1) The number of employees in the building or on the federal, state or other property; 

(2)
The size, in square feet, of the area leased, occupied, owned, or otherwise controlled by the contracting agency;

(3)
The length of time the property will be leased or occupied by the contracting agency; 

(4)
Whether the establishment of a vending facility would adversely affect the interest of the state;

(5)
The likelihood the vending facility will produce adequate net income, as defined in Section 7211(a)(2) of these regulations, for a blind vendor as provided in Welfare and Institutions Code section 19631.
(d)
When the Department receives written notice from the federal General Services Administration or California Department of General Services describing federal or state department or agency plans to occupy, acquire, renovate, or relocate a property, the Department shall review the notice within 30 calendar days of receipt and, if appropriate, respond to the notice expressing interest in establishing a vending facility on such property.  The Department shall consider all of the factors identified subdivision (c) of this section to determine whether the property includes, or will include, a site that is feasible for the establishment of a vending facility.  

(e)
Any decision that the placement or operation of a vending facility is not feasible, or that placement or operation would adversely affect the interests of the state shall be in writing, and shall be made available to the California Vendors Policy Committee, hereafter CVPC.   Where the placement or operation of a vending facility is not feasible, the Department shall not issue a waiver permanently exempting the site or location from the priority established by the Randolph-Sheppard Act (20 USC 107 et seq.).

(f)
If the BEP determines, based on factors specified in subsection (c) of this section, not to establish a vending facility on a property, the BEP may contract with a commercial vending purveyor to provide vending machine services on the property. 

(g)
When establishing a new vending facility, the BEP, in consultation with the contracting agency, shall determine what type of vending facility, as defined in section 7211(a)(54) of these regulations, shall be established on the property. 

(h)
BEP shall assign a facility number to the newly established vending facility immediately upon its being identified as a feasible site, in accordance with subdivision (c) of this section.

(i)
After the establishment of a vending facility, the BEP Manager may re-evaluate the income and expenses of the vending facility and approve a change in the type of vending facility in consultation with the contracting agency and the California Vendors Policy Committee.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107(b)(2), 107b-1(3) and 107d-3(e); 34 CFR Sections 395.1(q), 395.3(a)(3) and (4), 395.14(b), 395.30, 395.31, and 395.33; and Sections 19011, 19153, 19625, 19627, 19631, and 19638(b), Welfare and Institutions Code.  

Section 7216.1.  Combining or Consolidating Two or More Sites Into a 

Vending Facility.

(a)
The Business Enterprises Program for the Blind, hereafter BEP, may combine or consolidate two or more sites into a vending facility, one of which is a primary site, as defined in Section 7211(a)(36) of these regulations, and others that are satellite sites, as defined in Section 7211(a)(38), when it has determined that such a combination of sites is likely to produce, within a reasonable period of time, an adequate net income as defined in section 7211(a)(2) of these regulations.  A vending facility cannot be considered for combining or consolidation if it would result in displacing the vendor presently operating that vending facility.

(b)
The BEP may create a vending facility by combining or consolidating:

(1)
Two or more prospective sites;

(2)
Prospective site(s) with an established site(s); or

(3)
Two or more established sites;

(c)
The vending facilities that comprise a vending facility specified in (b) of this section must be within 50 miles of each other.  For the purposes of this subdivision, vending machine facilities shall not be required to be within 50 miles of the other vending facilities that comprise the single vending facility.  The BEP Manager, after consultation with the California Vendors Policy Committee, herein CVPC, may permit vending facilities that comprise the single vending facility specified in (b) of this section to be more than 50 miles from the other vending facilities that comprise the single vending facility.  

(d)
The BEP shall announce the availability of a newly created single vending facility in accordance with section 7214 of these regulations.  A facility number, as defined in section 7211(a)(21) of these regulations, shall be assigned to the combined or consolidated vending facility at that time.  A licensee or vendor shall be selected to operate the vending facility in accordance with Article 5 of this chapter. 


(e)
The BEP Manager, with the active participation of the California Vendors Policy Committee, hereafter CVPC, shall identify which site shall be considered to be the primary site, as defined in section 7211(a)(36) of these regulations, and which site(s) shall be considered to be satellite site(s), as defined in section 7211(a)(38) of these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b-1(3); 34 CFR Sections 395.3(a)(4) and 395.14(b); and Sections 19011, 19626, 19631, and 19638(b), Welfare and Institutions Code.  

Section 7216.2.  Vending Facility Closure.

(a)
A vending facility may be closed when any of the following have occurred:

(1)
The vending facility has been announced as available for operation twice, and no licensees or vendors have applied to operate the vending facility either as a vending facility on one site or as a vending facility to be combined or consolidated with one or more other vending facilities on different sites. 


(2)
The minimum projected net income of the vending facility does not meet the standards for adequate net income, as defined in section 7211(a)(2) of these regulations.

(3)
The contracting agency cancels the permit or contract with the Business Enterprises Program for the Blind, hereafter BEP.

(4)
Efforts by the BEP to change the type of vending facility do not result in licensees or vendors applying to operate the vending facility.

(5)
Efforts by the BEP to combine or consolidate the vending facility with one or more other vending facilities, consistent with section 7216.1 of these regulations are unsuccessful. 


(b)
The decision to close a vending facility shall be made by the BEP Manager, with the active participation of the California Vendors Policy Committee, hereafter CVPC, considering factors specified in subsection (a) of this section and whether the site is feasible in accordance with Section 7216(c) of these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b-1(3); 34 CFR Sections 395.1(o) and (q), 395.3(a)(4), 395.14(b), 395.16, 395.34, and 395.35; and Sections 19011, 19627(h), and 19638(b), Welfare and Institutions Code.

Section 7217.  Equipment. 

(a)
BEP shall determine the need and provide equipment for the vending facility, in consultation with the vendor whenever possible. 

(b)
The title to vending facility equipment provided by BEP is vested in BEP.

(c)
Upon termination of the operating agreement and/or license, the vendor shall surrender BEP-owned equipment to its lawful owner in the condition in which it was received, reasonable wear and tear excepted. BEP shall assess the equipment to determine its condition. If equipment is removed/replaced, the equipment inventory shall be adjusted, as appropriate and provided to the new vendor. The vendor shall remove his/her vendor-owned equipment from the vending facility at his/her expense.

(d)
The vendor shall acknowledge receipt of the equipment provided by the BEP as part of the operating agreement.

(e)
The vendor shall use the equipment furnished by the BEP and/or agency named in the permit only for the purpose of the permit. The vendor shall exercise whatever care is necessary to preserve and maintain the equipment in good condition.

(f)
The BEP shall provide all necessary repairs and replacement of BEP-owned equipment. The vendor shall promptly inform the BEP of the need for equipment repairs or replacement. The vendor shall contact his/her BEC to report equipment malfunction/failure. Upon notification by the vendor of the need for equipment maintenance, the BEC shall promptly authorize repair or replacement.

(g)
The BEP shall phase-in the replacement of all BEP-owned equipment in accordance with the written replacement plan and subject to fund availability. Replacement shall occur within one year of the stated life expectancy, unless, after review of usage patterns and repair history, BEP determines that replacement should be either delayed or accelerated. Replacement may be delayed if a history of limited service problems can be demonstrated or may be accelerated if the equipment has a history of excessive mechanical failure.

Item Description



Life Expectancy in Years

Broiler, Electric





  5

Broiler, Gas





25

Commercial Food Processor



10

Cash Register





  5

Commercial Coffee Brewer



  8

Commercial Toaster




  7

Dishwasher, Above Counter, Rack


15

Dishwasher, Belt





25

Dishwasher, Under Counter, Rack


15

Display Food Warmer




20

Drinking Water Cooler




14

Food Mixer






25

Food Slicer






25

Food Steamer





10

Food Warming Drawer




25

Fryer, Electric





  8

Fryer, Gas






  8

Garbage Disposal




  8

Griddle, Electric





10

Griddle, Gas





15

Ice Maker (Counter and Floor)


  8

Jet Spray Beverage Dispenser


  6

Merchandizing Freezer




11

Oven, Convection




15

Oven, Infra Red





10

Item Description



Life Expectancy in Years

Oven, Microwave




  5

Oven, Rair






  8

Popcorn Machine




  4

Range, Electric





10

Range, Gas





15

Refrigerated Beverage Dispenser


  8

Refrigerated Salad Bar




12

Refrigerated Sandwich/Salad Unit


10

Refrigerator, Display




  9

Refrigerator, Household



10

Refrigerator, Storage




11

Salad Bar (no refrigeration)



13

Steam Kettle





10

Storage Freezer





13

Vending Machine




  7

Ventilation Fan System




25

Ventilation Fire Suppression System

25

Yogurt Machine





  8

(h)
BEP-owned Equipment, which is tagged with an identifying number, shall not be added or removed within a vending facility without the consent of the BEP. The removal and replacement of equipment for repairs or maintenance must be authorized by the BEP in writing. The vendor shall not purchase, lease, borrow or contract for equipment or services for the vending facility without the authorization of the BEP. BEP may remove any BEP-owned equipment from the vending facility when BEP determines that it is not being properly used by the vendor. BEP shall give written notice of the intent to remove equipment seven calendar days prior to removal. The notice shall state what equipment is to be removed and the date of the removal. After equipment removal, the vendor shall be provided with a revised copy of the inventory for his/her facility.

(i)
The vendor shall be responsible for maintaining vendor-owned equipment in good repair and attractive condition and for replacing worn-out or obsolete equipment.

(j)
When a vendor dies or leaves the program, BEP shall have first option to purchase vendor-owned equipment at fair market value. BEP is not obligated to purchase vendor-owned equipment.

NOTE:  Authority cited: Sections 19006, 19016, 19626.5 and 19639, Welfare and Institutions Code.  Reference: Section 19626.5, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR Sections 395.4, 395.6 and 395.10.

Section 7217.1.  Equipment Repair and Replacement.

(a)
The vendor shall promptly inform the BEP of the need for equipment repairs or replacement. The vendor shall contact his/her BEC to report equipment malfunction/failure. Upon notification by the vendor of the need for equipment maintenance, the BEC shall promptly authorize repair.

(b)
The title to vending facility equipment provided by BEP is vested in BEP.

(c)
Upon termination of the operating agreement and/or license, the vendor shall surrender BEP-owned equipment to its lawful owner in the condition in which it was received, reasonable wear and tear excepted. BEP shall assess the equipment to determine its condition. If equipment is removed/replaced, the equipment inventory shall be adjusted, as appropriate and provided to the new vendor. The vendor shall remove his/her vendor-owned equipment from the vending facility at his/her expense.

(d)
The vendor shall acknowledge receipt of the equipment provided by the BEP as part of the operating agreement.

(e)
The vendor shall use the equipment furnished by the BEP and/or agency named in the permit only for the purpose of the permit. The vendor shall exercise whatever care is necessary to preserve and maintain the equipment in good condition.

(f)
The BEP shall provide all necessary repairs and replacement of BEP-owned equipment. 

(g)
The BEP shall phase-in the replacement of all BEP-owned equipment in accordance with the written replacement plan and subject to fund availability. Replacement shall occur within one year of the stated life expectancy, unless, after review of usage patterns and repair history, BEP determines that replacement should be either delayed or accelerated. Replacement may be delayed if a history of limited service problems can be demonstrated or may be accelerated if the equipment has a history of excessive mechanical failure.

Item Description




Life Expectancy in Years

Broiler, Electric






  5

Broiler, Gas






25

Commercial Food Processor




10

Cash Register






  5

Commercial Coffee Brewer




  8

Item Description




Life Expectancy in Years

Commercial Toaster





  7

Dishwasher, Above Counter, Rack



15

Dishwasher, Belt






25

Dishwasher, Under Counter, Rack



15

Display Food Warmer





20

Drinking Water Cooler





14

Food Mixer







25

Food Slicer







25

Food Steamer






10

Food Warming Drawer





25

Fryer, Electric






  8

Fryer, Gas







  8

Garbage Disposal





  8

Griddle, Electric






10

Griddle, Gas






15

Ice Maker (Counter and Floor)



  8

Jet Spray Beverage Dispenser



  6

Merchandizing Freezer





11

Oven, Convection





15

Oven, Infra Red






10

Oven, Microwave





  5

Oven, Rair







  8

Popcorn Machine





  4

Range, Electric






10

Range, Gas






15

Refrigerated Beverage Dispenser



  8

Refrigerated Salad Bar





  2

Refrigerated Sandwich/Salad Unit



10

Refrigerator, Display





  9

Refrigerator, Household




10

Refrigerator, Storage





11

Salad Bar (no refrigeration)




13

Steam Kettle






10

Storage Freezer






13

Vending Machine





  7

Ventilation Fan System





25

Ventilation Fire Suppression System


25

Yogurt Machine






  8

(h)
BEP-owned Equipment, which is tagged with an identifying number, shall not be added or removed within a vending facility without the consent of the BEP. The removal and replacement of equipment for repairs or maintenance must be authorized by the BEP in writing. The vendor shall not purchase, lease, borrow or contract for equipment or services for the vending facility without the authorization of the BEP. BEP may remove any BEP-owned equipment from the vending facility when BEP determines that it is not being properly used by the vendor. BEP shall give written notice of the intent to remove equipment seven calendar days prior to removal. The notice shall state what equipment is to be removed and the date of the removal. After equipment removal, the vendor shall be provided with a revised copy of the inventory for his/her facility.

(i)
The vendor shall be responsible for maintaining vendor-owned equipment in good repair and attractive condition and for replacing worn-out or obsolete equipment.

(j)
When a vendor dies or leaves the program, BEP shall have first option to purchase vendor-owned equipment at fair market value. BEP is not obligated to purchase vendor-owned equipment.

NOTE:  Authority cited: Sections 19006, 19016, 19626.5 and 19639, Welfare and Institutions Code.  Reference: Section 19626.5, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR Sections 395.4, 395.6 and 395.10.

Section 7217.2. Vendor Responsibility for Equipment  Maintenance Expense.  [Repealed]

Article 7.5.  Vending Facility Equipment.

Section 7218.  Vendor-Owned Vending Facility Equipment.
(a)
Vendors may choose to purchase all or part of the equipment for a vending facility, rather than exclusively using equipment owned by the Business Enterprises Program for the Blind, hereafter BEP.

(b)
When vendors choose to purchase vending facility equipment, such equipment may be amortized and included as an operating expense when preparing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein, in accordance with the following:

(1)
Vending facility equipment costing less than $1,000 may be charged as an expense during the first month it is in service.

(2)
Vending facility equipment costing $1,000 or more but less than $5,000 shall be purchased only with the prior written approval of the BEP Manager or the Supervising Business Enterprises Consultant, hereafter SBEC, and charged as an expense using conventional, straight line depreciation over the first 12 months of service.

(3)
Vending facility equipment costing $5,000 or more shall be purchased only with the prior written approval of the BEP Manager or the SBEC.  The vendor shall also propose to the BEP Manager or the SBEC, the method for amortizing the cost of the equipment.  The prior written approval shall document the method the vendor is to use for amortizing the cost of the equipment

(c)
The vendor shall maintain, repair, and replace any vendor-owned vending facility equipment at his or her expense and may include the expense as a cost of doing business when preparing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07).
(d)
If the vendor fails to properly maintain, repair, or replace vending facility equipment that the vendor purchased, the BEP shall charge the vendor for the actual costs incurred by the BEP to maintain, repair, or replace the equipment or the BEP shall provide written notice to the vendor that the equipment must be removed from the vending facility within 10 working days at the vendor’s expense.  The BEP shall send a written invoice to the vendor for the actual costs incurred by the BEP and the vendor shall remit payment to the BEP for the charges by the date stated in the invoice. 


(e)
The BEP retains the first option to purchase all or part of vendor-owned equipment if vendor wishes to dispose of his or her vendor-owed equipment and vendor moves to another vending facility, his or her vendor license or operating agreement is terminated, or he or she resigns from the vending facility or the BEP.  If the BEP declines to purchase all or part of the vendor-owned equipment, the vendor shall remove the vendor-owned equipment at his or her expense within 10 working days of receiving written notice that the BEP declines to purchase the equipment or prior to vacating the facility.

(f)
If a vendor has an outstanding financial obligation owed to the BEP for set aside fees, payment for liability or workers’ compensation coverage, penalties, or other BEP related matters, the BEP retains the right to the first option to take possession of the vendor-owned equipment and the fair market value of the vendor-owned equipment shall be applied to satisfy all or part of the debt owed to the BEP.  If the BEP exercises this option, the vendor shall transfer ownership of the vendor owned equipment to the BEP within five working days of receiving written notice that the BEP is exercising its option.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b(2); 34 CFR Sections 395.3(a)(5) and 395.6; and Section 19011, Welfare and Institutions Code. 

Section 7219. Initial Stock.  [Repealed]

Section 7219.1. Stock Transfer/Sale.

(a)
If an incoming vendor decides to purchase stock from an outgoing vendor and the outgoing vendor had obtained an initial stock loan for which there is an outstanding loan balance, payment for the stock shall first be sent to the Department. The Department shall use the funds to offset the outgoing vendor's outstanding loan balance. The Department 

shall forward the remaining funds, if any, to the outgoing vendor within 45 working days of receipt of the written inventory by the Department indicating the amount and type of stock being purchased by the incoming vendor.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: Section 19629, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR 361.42(a)(14).

Article 7.7.  Vending Facility Operations.

Section 7220.  Operation of a Vending Facility.  

(a)
Upon signing the vendor’s operating agreement, the vendor shall be recognized as the operator of the vending facility named in the agreement and shall operate and manage all aspects of the vending facility in accordance with the vendor operating agreement, permit or contract, United States Code, title 20, section 107 et seq., Code of Federal Regulations, title 34, part 395, Welfare and Institutions Code section 19625 et seq., applicable Health and Safety Code sections, California Code of Regulations, title 9, section 7210 et seq., and local permits and business licenses that may be required to operate the vending facility.  This includes maintaining a drug-free environment within the vending facility.

(b)
The Business Enterprises Program for the Blind, herein BEP, shall provide the vendor with a copy of the vendor operating agreement, which shall include the permit or contract for the vending facility as an exhibit thereof.  The BEP shall also provide the vendor with the vendor operating agreement and exhibit thereof in the vendor’s preferred mode of communication, to the extent possible.


(c)
The vendor shall obtain and maintain all required state and local licenses and permits and satisfy any other legal requirements to operate the vending facility prior to commencing operation of a vending facility.


(d)
The vendor shall sell only those items identified in the permit or contract for the vending facility.  If a vendor wishes to add or delete items for sale listed in the permit or contract, he or she shall submit a written request of the proposed changes to the BEP.  An amendment to the vendor operating agreement and, if applicable, the permit or contract must be executed by the vendor, BEP, and, if applicable, contracting agency , prior to the vendor changing the items for sale at the vending facility. 

(e)
A vending facility shall not be operated without liability and workers’ compensation insurance required and provided by the BEP through the BEP group policy, except a vending facility established pursuant to title 34 Code of Federal Regulations part 395.33.  The vendor shall remit payment for liability and workers’ compensation insurance in accordance with Section 7221(c) of these regulations.  Within 24 hours of a vendor learning of an incident occurring in connection with the vending facility that may give rise to a workers’ compensation or liability claim, the vendor must contact the BEP and the insurance carrier to report the incident.


(f)
The vendor shall be personally responsible and accountable for all of the following:


(1)
Operating the vending facility in accordance with all applicable federal, state, and local laws and regulations, as identified in subdivision (a) of this section;


(2)
Providing a level of goods and services satisfactory to the contracting agency;


(3)
Establishing and maintaining good relations with customers and the contracting agency;

(4)
Maintaining and operating the facility in accordance with all health and safety standards set forth in Health and Safety Code sections 113700 et seq. and 114259.4, and other Health and Safety Code sections referenced in this chapter, as applicable; and


(5)
Posting information for employees as required by Labor Code section 6408;


(g)
To ensure that his or her vending facility operates in full compliance with all applicable law and regulation, a vendor shall be physically present at the primary site of his or her vending facility on a regular basis and personally accountable for, and fully aware of, the ongoing activities at any satellite sites that are part of his or her vending facility. 

(h)
Vendors shall be personally present at and participate in all of the following:

(1)
A quarterly meeting with the Business Enterprises Consultant, hereafter BEC, at the vendor’s primary site, which shall include, but not be limited to, a review all of the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07) filed since the last quarterly meeting, payment of any financial obligations owed to the BEP, any delinquent DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07)  or payments of any financial obligations owed to the BEP, any complaints received from the contracting agency, and any incidents reported in accordance with subdivision (e) of this section.

(2)
A quarterly meeting with the BEC to review the results of the DR 484, Vending Facility Review (Rev. 11/07).

(3)
An annual meeting with the BEC to review, update, and sign for the vending facility equipment at all sites within the vendor’s vending facility.

(i)
Failure of a vendor to be personally present at and participate in the reviews required by subdivision (h) of this section shall be good cause for termination or suspension of the Vendor’s Operating Agreement and/or license.  Employees or other agents of the vendor may not represent the vendor for the purpose of such reviews, except as provided for in Section 7220.7 of these regulations.

(j)
Under no circumstances shall a vendor purchase services, merchandise, supplies or equipment for his or her vending facility from himself or herself or a partnership or other entity in which the vendor has a financial interest of any type and include the cost of such services, merchandise, supplies or equipment in a DR 478, Vendor’s Monthly  Operating Report (Rev. 07/07) to offset the set aside fees owed to the BEP.

(k)
Upon the request of the BEP, vendors shall establish that the compensation paid to employees, including family members, is reasonable and commensurate with compensation for other similarly situated employees.  For the purposes of this subdivision, similarly situation employees may include employees working at other BEP vending facilities or businesses which are not part of the BEP.  Excessive compensation shall not be paid to employees, including family members.

(l)
The vendor shall maintain required records on the operation of the facility for the current year plus the three preceding years or until completion of the action and resolution of all issues which may arise as a result of any litigation, claim, negotiation, audit, or other relevant action involving the records prior to the expiration of the three-year period, whichever is later.  Upon written request, books of accurate account and records pertaining to a vending facility operation shall be made available for examination and audit by the Department at any reasonable time and place.  Such records shall include:

(1)
Monthly operating reports (profit and loss statements);

(2)
Work sheets used to prepare monthly operating reports;

(3)
Sales register (monthly summary of sales and other income);

(4)
Daily cash reports (cash count forms);

(5)
Cash register tapes (entire tape, if adjustments have been made to the total-“z" totals, if no adjustments have been made);

(6)
Records on other operation receipts (vending machines, catering, etc.);

(7)
Board of Equalization reports (sales tax);

(8)
Bank deposit receipts;

(9)
Purchase register (monthly summary of purchases or check register);

(10)
Invoices from purveyors (cash, check and credit purchases);

(11)
Canceled checks;

(12)
Records on other operation purchases (vending machines, catering, etc.);

(13)
Supporting records for reported monthly inventory;

(14)
Physical inventory records;

(15)
Payroll register (compensation records);

(16)
Employee time cards or time sheets;

(17)
Quarterly tax reports (Federal 941 and State DE3);

(18)
Employee W-2 reports;

(19)
Documentation for cost of employee meals;

(20)
Records on employee fringe benefits (health, dental, pension, etc.);

(21)
Records on other operating expenditures;

(22)
Records on other income (subsidies, commissions, trainee revenue, vending machine commissions, etc.); and

(23) Bank statements and reconciliations.

(m) If records are not maintained to support the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07), the BEP or the Department may estimate the sales, expenses, and set-aside fees from all information available, including sales tax returns, facility announcements, prior the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07) filed for the vending facility or other similar locations.  The vendor shall pay the BEP the set-aside fees calculated in accordance with this subdivision and any penalties.

(n)
A vendor must take all appropriate action to correct any deficiencies identified by a BEP facility review or an audit conducted by the Department within the period of time established by the Department.  


(o)
The vendor shall take and report the physical inventory of the vending facility merchandise and supplies twice annually for the periods ending June 30th and December 31st and submit the inventory reports to his or her assigned BEP Business Enterprises Consultant by July 25th and January 25th, respectively.  The BEP may also notify the vendor in writing that the vendor must take and report the physical inventory of the vending facility merchandise and supplies at other times as well.  The written notice shall include date in which the report must be submitted to the BEP.  

(p)
The vendor shall be solely responsible for the payment of all rent or utility charges in accordance with the terms and conditions of the vendor operating agreement or permit or contract.

(q)
The vendor shall ensure that any guide dog shall be excluded 

from food preparation and utensil wash areas in accordance with Health and Safety Code Section 114259.4.


(r)
An amount equal to 10 percent of the wages paid by a vendor to any blind person, as defined in Welfare and Institutions Code section 19153, or employee who has a mental or physical disability, as defined in Government Code section 12926, shall be deducted from any set-aside fees paid by the vendor.  Upon the request of the BEP, a vendor who is deducting an amount equal to 10 percent of the wages paid to a blind or disabled person must provide documentation supporting the deduction.  If a vendor does not claim the deduction during the month for which the gross earnings were paid, the vendor may claim it at a later date.  In any one month the deductions shall not exceed the set-aside charges.  There shall be no deduction from set-aside fees paid by a vendor, if the vendor does not pay wages at least equal to minimum wages required of employers pursuant to Chapter 1 (commencing with Section 1171) of Part 4 of Division 2 of the Labor Code).

(s)
The continuing eligibility of a vendor as a blind person pursuant to Welfare and Institutions Code section 19153 shall be recertified every 24 months for partially sighted individuals and whenever the Department has reason to believe a vendor’s status as a blind person no longer meets the definition set forth in Welfare and Institutions Code section 19153.  Recertification shall require an examination by a licensed physician or surgeon who specializes in diseases of the eye or a licensed optometrist and submission of documentation signed by the examining physician or optometrist to the BEP Manager upon completion. 

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e) and 107b(3); 34 CFR Sections 361.5(b)(5), 395.1(o), 395.3(a)(7) and (11)(vi) (viii) and (ix), 395.5, 395.7, 395.9, 395.16, 395.34, and 395.35; Government Code section 12926; Health and Safety Code sections 113700 et seq. and 114259.4, Labor Code sections 1171 et seq., 5401, 6408, and 6409.1; and sections 19011, 19013.5(b), 19153, 19625, 19629, 19632(a), and 19633, Welfare and Institutions Code.

Section 7220.3.  Vendor Placed on Probation.

(a)
For the purposes of this section, the DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, shall be referred to as the “license.”  Only the Department may place a licensee or vendor on probation.

(b)
Written notice of the intent to place a licensee or vendor on probation shall be considered properly served by one of the following two methods and shall include a declaration of service:

(1)
Certified mail to the current mailing address provided to the BEP Manager by the licensee or vendor in accordance with Section 7213(c) of these regulations; or

(2)
Personal service on the licensee or vendor.

(c)
The notice of intent to place a licensee or vendor on probation shall specify the following:


(1)
If applicable, the primary site and any satellite sites of a vendor’s vending facility, as defined in Section 7211(a)(36) and (a)(38) of these regulations, respectively, that are affected.

(2)
The grounds for placing the licensee or vendor on probation as specified in subdivision (e) of this section. 

(3)
The facts upon which placing the licensee or vendor on probation are based.

(4)
The effective date of the probationary period.

(5)
The length of the probationary period.

(6)
The right of the licensee or vendor to an administrative review and a full evidentiary hearing, in accordance with Sections 7227.1 and 7227.2 of these regulations, respectively.

(d)
Probation shall be effective 15 working days from the date of service, unless the vendor or licensee files a request for an administrative review or a full evidentiary hearing, in accordance with Section 7227.1 or 7227.2 of these regulations, respectively, before the effective date of probation. 

(1)
If a licensee or vendor appeals being placed on probation, and the Department prevails at an administrative review and/or a full evidentiary hearing, the probationary period shall commence upon the effective date of the decision.

(e)
The Department may place a licensee or vendor on probation when the licensee or vendor:

(1)
Fails to comply with Health and Safety Code requirements specified in this chapter.

(2)
Fails to file one or more DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07), incorporated by reference herein, in accordance with Section 7221 of these regulations.

(3)
Fails to pay financial obligations to the BEP, including, but not limited to set-aside fees, liability or workers’ compensation insurance coverage, or penalties in accordance with Section 7220 or 7221 of these regulations.

(4)
Fails to personally manage his or her vending facility pursuant to Section 7220(g) of these regulations.

(5)
Fails to comply with any other requirements of these regulations.

(f)
If the licensee or vendor does not comply with all terms and conditions of probation, the vendor’s or licensee’s license and/or vendor’s operating agreement shall be suspended or terminated in accordance with these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e), 107b(6), and 107d-1(a); 34 CFR Sections 395.2, 395.3(a)(7), and (11)(ii), 395.5, 395.7, and 395.13; and Sections 19011, 19625, 19632(d), and 19635, Welfare and Institutions Code.     

Section 7220.5.  Initial Stock for Vending Facility.

(a)
An individual who is a licensee selected to operate a vending facility for the first time may be provided with initial stock, consistent with Section 7149(p) of these regulations.

(1)
The Business Enterprises Program for the Blind, hereafter BEP, in consultation with the licensee and the individual’s Vocational Rehabilitation Counselor for the Blind, shall determine the type and amount of initial stock to be purchased, consistent with the type of vending facility specified in section 7211(a)(54) of these regulations that the individual will operate.

(2)
The individual’s Vocational Rehabilitation Counselor for the Blind shall determine whether the licensee is required to financially participate in the cost of services (i.e., initial stock), consistent with Sections 7190 through 7193 of these regulations.

(b)
If the Department pays for or reimburses the individual for the initial stock, such stock shall be the property of the BEP until the individual’s record of services is closed, or no later than six months after licensure as a BEP vendor.

(c)
If the individual is required to purchase the initial stock, consistent with subsection (a)(2) of this section, the initial stock shall be the property of that individual.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b(2) and 29 USC Section 723(a)(9); 34 CFR Sections 361.48(p), 395.3(a)(2) and (5), 395.6; and Sections 19011 and 19150(a)(9), Welfare and Institutions Code.     

Section 7220.7.  Vendor Incapacitated or Deceased.

(a)
If a vendor becomes incapacitated and is unable to operate his or her vending facility, or supervise a manager at his or her vending facility, the Department may place the facility into interim operation consistent with section 7215 of these regulations and select a licensee or vendor to operate the interim vending facility for a period of six months.  

(1)
The licensee or vendor selected to operate the interim vending facility may operate the vending facility for an additional six months, if the prognosis of the incapacitated vendor’s illness is still unknown.  

(2)
The Department shall announce the vending facility as available to be operated on a permanent basis at the end of a one-year period, unless there is written medical justification that indicates the incapacitated vendor can resume responsibility for the vending facility at a specific, and within a reasonable, period of time.   

(b)
If a conservator is appointed to manage the incapacitated vendor’s estate, the Department shall cooperate with that conservator regarding management of the vending facility and, if appropriate, the disposition of any of the vendor’s assets.

(c)
Upon the death of a vendor, the vendor’s license shall be deemed surrendered.  

(d)
The spouse of a vendor who meets the requirements of Welfare and Institutions Code section 19641, may operate the vending facility.

(e)
If the deceased vendor’s spouse  does not meet the requirements of Welfare and Institutions Code section 19641, the Department shall arrange with the spouse or other legal representative of the deceased vendor for the settlement of that vendor’s accounts, including the vendor’s interest in any equipment and stock.  Once the actions taken pursuant to this subdivision are initiated, the BEP shall announce the vending facility as available to operated by licensees and vendors consistent with section 7214 of these regulations.

(f)
The spouse or other legal representative of an incapacitated or deceased vendor shall be allowed a full evidentiary hearing pursuant to section 7227.2 of these regulations with respect to the amount to be paid by the BEP for the vendor's equity in the vending facility stock and equipment.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639,  Welfare and Institutions Code.  Reference: 20 USC Sections107b(6) and 107d-1(a); 34 CFR Sections 395.3(a)(7), 395.6, and 395.13; and Sections 19011, 19635, and 19641, Welfare and Institutions Code.

Article 7.9.  Vending Facility Trust Fund and Standards for Vending Machine Commissions
Section 7221. Vending Facility Trust Fund and Set-Aside Fees.

(a)
Vendors operating a Business Enterprises Program for the Blind, hereafter BEP, vending facility shall pay a set-aside fee into the Vending Facility Trust Fund.  


(1)
Payment of the set-aside fee shall be made monthly based on the net proceeds, as defined in Welfare and Institutions Code section 19629(d) of the vending facility for the preceding month.  The fees shall not exceed 6 percent of the monthly gross sales, and the vendor may determine if he or she shall pay 6 percent of the monthly gross sales or use the BEP established set-aside fee schedule that has been approved by the Rehabilitation Services Administration to determine the set-aside fees to be paid.  When using the set-aside schedule, the fees shall not exceed 6 percent of the monthly gross sales.  
(2)
Payment of the set-aside fee shall be made to the Department of Rehabilitation, Vending Facility Trust Fund, Accounting Section, P.O. Box 944222, Sacramento, California, 94299-9222.  Payment of the fee shall be accompanied by the completed DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein.  The income and expenses of each vending facility shall be reported using a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07). 

(b)
No set-aside fee shall be paid by a vendor when the net proceeds of the Business Enterprise are less than the set-aside fee exemption amount determined by BEP in accordance with Welfare and Institutions Code section 19629(b) and pursuant to (a)(1) herein, however, the vendor is required to file a completed DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) with the Department of Rehabilitation, Accounting Section, in accordance with subdivision (a)(2) of this subdivision, by the 25th day of the month following the month being reported or the vendor will be subject to the penalties contained in (c) herein.  

(1)
BEP shall adjust the set-aside fee exemption amount annually to reflect changes in the cost of living by the method indicated in Welfare and Institutions Code section 19629(b).

(2)
BEP shall provide 30 days advance written notice to vendors of any adjustment to the set-aside fee exemption amount.

(3)
Adjusted set-aside fee exemption amounts shall be effective on January 1st of the calendar year following the notice of adjustment.  

(c)
The DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), set-aside fee and payment for liability and workers’ compensation insurance either must be received by the Department of Rehabilitation Accounting Section or postmarked by the 25th day of the month following the month being reported, in accordance with subdivision (a)(2) of this section.  When the 25th day of the month falls on a Saturday, Sunday or a holiday, the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) and the set-aside fee, shall be considered timely if postmarked on the following business day pursuant to Government Code section 6706.

(1)
A penalty not to exceed either 15 percent of the late set-aside charge or $75, whichever is greater, shall be assessed against a vendor for each month that the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) or set-aside fee is late when one or more of the following conditions occur:

(A)
Set-aside fees or the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), or both, are not received pursuant to subsection (c) herein.

(B)
The set-aside fee shall be considered past due if some of the amount owed is received, but the accompanying payment is incorrect and less than the amount that is due in accordance with the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) submitted for that month. 

(C)
The set-aside fee shall be considered past due if payment is made by check, and the check is returned for insufficient funds.

(D)
The DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), shall be considered past due, if it is not signed by the vendor or the vendor does not use the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) adopted by the Department

(2)
Penalties shall not be assessed, if acts of nature beyond the vendor’s control and due to no negligence on the part of the vendor, the vendor is unable to file the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), in accordance with subdivision (c) of this section.  The vendor must notify the BEP Manager in writing of the facts that prevent the vendor from filing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) in accordance with subdivision (c) of this section.  The BEP Manager shall determine whether penalties shall not be assessed in accordance with this subsection.  

(3)
Vendors who have submitted a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) but have failed to include the set-aside fee shall be given written notice of the delinquency.

(4)
If a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) is delinquent for more than a month, the BEP or the Department shall determine the set-aside fee based on the most reliable information available and the vendor shall be liable for this amount, together with any penalties.
(A)
In the event a vendor is delinquent the first month at a new or newly assigned vending facility, the BEP or the Department may determine the set-aside fee using the estimates contained in the DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein.

(d)
Vendors shall send a copy of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), to the Department’s Accounting Office, as provided in subdivision (a)(2) of this section, as well as the BEP district office where the primary vending facility is located.  Upon receipt, the Business Enterprises Consultant, hereafter BEC, shall either accept or reject the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07).  The BEC’s review to determine whether to accept or reject the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07) shall include, but not limited to, the following:

(1)
Comparison of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), using financial averages, as defined in section 7211(a)(23) of these regulations, with similar vending facilities in a similarly populated area.

(2)
Verification of compliance with the DR 478A, Vendor’s Monthly Operating Report Instructions (Rev. 07/07), incorporated by reference herein.

(3)
Review of the gross receipts, net sales, cost of goods, payroll expense, other operating expense, other income, net proceeds, set-aside fee, and payments due.  This review shall include all required data, increases or decreases, during the past year, and comparability of such figures to those of similar facilities.

(e)
If after the review, the BEC rejects the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07), such report shall be returned to the vendor with a written notice of the deficiencies.  The vendor shall correct all deficiencies and submit the corrected DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), to the Department’s Accounting Office in accordance with subdivision (a) of this section and the BEP field office in accordance with subdivision (d) of this section.  The late penalty shall be assessed in accordance with subdivision (c) of this section.

(f)
A vendor operating an interim vending facility shall submit a separate DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), while he or she is operating the facility.  
(g)
Department records of financial data including quarterly and annual reports of the Vending Facility Trust Fund shall be made available to any interested party in accordance with the California Public Records Act (Government Code section 6250 et seq.).

(h)
Set-aside funds deposited into the Vending Facility Trust Fund shall be used only for the purposes specified in Welfare and Institutions Code section 19629, 20 United States Code section 107b(3), and 34 Code of Federal Regulations section 395.9. 

(i)
The Department shall report financial averages to vendors.  Financial averages are used by the Department to review trends and patterns within the food service industry, and to provide Department field staff with data that can be used to assist vendors to improve the operation and profitability of their vending facilities.  BEP shall prepare and distribute to all vendors an annual report of the BEP profit and loss statewide financial averages for each type of by August 31st of each year, reporting data for the previous fiscal year.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4, and Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b(3) and 107b-1(1); and 34 CFR Sections 361.49(a)(5)(v), 395.9, and 395.12. Government Code, Sections 6250 et seq., 6706 and 12926; and Sections 19629, 19637, and 19639, Welfare and Institutions Code.

Section 7222.  Vendor Removal from the Assigned Location.

(a)
The following shall apply to vendor removal when initiated by the Department:

(1)
BEP shall immediately remove a vendor from his/her assigned location, if that vendor's actions or the conditions of the facility pose a significant risk to the health and safety of the public. Significant risk means any condition, based upon inspection findings or other evidence, including, but not limited to, unsafe food temperature, sewage contamination, nonpotable water supply or an employee who is a carrier of a communicable condition, that can cause:

(A)
Food infection.

(B)
Food intoxication.

(C)
Disease transmission.

(D)
Hazardous condition.

(2)
Whenever a vendor is removed from his/her assigned location pursuant to (1), the BEP shall provide written notice to the vendor setting forth the following:

(A)
The acts or omissions with which the vendor is charged.

(B)
The specific code or regulation sections which have been violated.

(C)
The Department's intent to terminate the vendor's license.

(D)
The vendor's right to a full evidentiary hearing and the time frame for filing a request.

1.
Failure to request a hearing within the time frame specified shall be deemed a waiver of the right to a full evidentiary hearing.

(E)
The need to take inventory in the presence of the BEP staff to determine the type and amount of stock on hand at the time of removal.

(3)
The facility shall be operated by an interim vendor until the status of the vendor's license is determined.

(4)
The Department shall be responsible for stock liquidation, if title to the stock is vested in BEP pursuant to Section 7219. The Department may sell the stock to the interim vendor or to any other vendor interested in purchasing the stock. If title to the stock is vested in the vendor, he/she shall be responsible for stock liquidation. The BEP shall assist the vendor in liquidating any perishable stock.

(b)
If building management requests removal of a vendor, the Department shall follow the process set forth in Section 19632(c) of the Welfare and Institutions Code.

(c)
The removal of a vendor, whether initiated by the Department or upon the request of the person, governing board, or legislative body having the care, custody and control of the property in which a vending facility is operated shall not require a finding of ineligibility for licensing. Any such finding of ineligibility for licensing shall occur only after the vendor has been given the opportunity for a full evidentiary hearing.

(1)
A vendor who prevails at the full evidentiary hearing, shall be reinstalled in his/her facility. Retroactive compensatory damages may only be obtained by way of civil action, if the basis for an action exists.

(2)
If the hearing officer finds in favor of the Department, the BEP may then terminate or suspend the vendor's license and advertise and award the location to another vendor.

(d)
If the vendor fails to file a request for a full evidentiary hearing regarding the proposed suspension or termination and good cause exists, as specified in Section 7213.2, the Department may either suspend or terminate the vendor's license and then advertise and award the location.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference: Sections 19006, 19016 and 19632, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR 395.7.

Section 7223.  Termination of an Operating Agreement.

The operating agreement may be terminated by BEP when the permit is withdrawn, the vendor vacates the vending facility, or the vendor's license is terminated or suspended. The vendor shall give the BEP at least forty-five days' written notice of intent to terminate the operating agreement. The BEP may waive or reduce this time requirement.

When the operating agreement is terminated the vendor shall vacate the vending facility premises.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference: Sections 19006, 19016 and 19639, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR 395.4.

Section 7224.  Disabled Employees of Vendors 

 (a)
To encourage the vendor to employ more blind and disabled employees, a vendor may claim the deduction from his or her set-aside charges as provided for in Section 7220(r) of these regulations.
(b)
A vendor shall notify the Business Enterprises Program for the Blind, herein BEP, of any employment opportunity in the vending facility in order that consumers of the Department may be given preference.  The vendor shall cooperate with the Department in employing and training consumers of the Department.  If the Department is unable to refer qualified employees, the vendor may utilize other labor sources, giving preference to individuals with disabilities. 

Note:  Authority cited:  Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  Randolph-Sheppard Act, 20 USC Section 107b(5); and 34 CFR Section 395.4; Sections 19006, 19016, and 19639, Welfare and Institutions Code.

Article 8.  Standards for Collection of Vending Machine Income

Section 7225.  Vending Machine Commissions.

(a)
Vending machine commissions shall be collected and disbursed from vending machines located on federal property as specified in 34 Code of Federal Regulations parts 395.8 and 395.32, unless the Business Enterprises Program for the Blind, herein BEP, has entered into a contract with the organization operating the vending machines on federal property.  

(b)
Commissions shall be collected from vending machines located on all state property as follows:

(1)
A commercial vending company operating vending machines on state property, where there is a BEP vending facility, shall pay commissions in accordance with a contract with the Department to BEP on a monthly basis.  All such commissions from these vending machines shall be paid to the BEP for disbursement to the vendor.  Vending machine commissions shall be reported by the vendor on the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein, when the commissions are received by the vendor.

(A)
Vending machine income received, pursuant to (b)(1) herein, must be forwarded to the appropriate vendor within 30 days of receipt by the BEP.

(2)
A commercial vending company operating vending machines on state property where there is no BEP vending facility shall enter into a contract with the Department and shall pay commissions from these vending machines to the BEP. These commissions shall be deposited into the Vending Machine Trust Fund and identified as “Unassigned Vending Machine Income.”  Vending commissions received under this subsection shall be used for the purposes specified in Welfare and Institutions Code sections 19630(d) and (g), title 20 United States Code section 107d-3(c), 34 Code of Federal Regulations part 395.8(c), and subject to a vote of the vendors.
(c)
This section does not apply to machines operated as of January 1, 1978, on state property by employee-operated, non-profit organizations. 
(d)
A vendor may be given approval by the BEP to contract with a private vending machine company for the operation of vending machines on-site at his or her vending facility if the vending machines are not owned by the BEP.

(1)
Such vending machine income shall be reported on the DR 478, Vendor’s Monthly Operating Report (Rev.07/07), incorporated by reference herein, as part of the net proceeds for the month in which the income was received.  

(2)
A vendor shall not contract with a private vending machine company to operate vending machines purchased and owned by the BEP.

(e)
The BEP may authorize a vendor to lease or purchase vending machines, pursuant to the conditions contained in section 7218 in these regulations.

(1)
Sales from leased or purchased machines shall be reported as part of gross receipts.  Lease payments shall be the responsibility of the vendor and included as an expense item.

(2)
The cost of the vending machines(s) may be amortized pursuant to Section 7218 of these regulations.  
(f)
The BEP shall provide the California Vendors Policy Committee, herein CVPC, with an annual accounting of the unassigned vending machine income collected during the previous calendar year, and the amount of unassigned vending machine income deposited into the vendor retirement account.  This accounting shall be provided on or before April 15th of the subsequent calendar year.   

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference: 20 USC 107d-3; 34 CFR Sections 395.8 and 395.32; Sections 19011 and 19630, Welfare and Institutions Code.

Article 9.  State Committee of Blind Vendors
Section 7226.  Elections--General Provisions.

(a)
A biennial election of a committee of licensed blind vendors shall be conducted in odd-numbered years by secret ballot.
(b)
The Committee shall be known as the California Vendors Policy Committee, hereafter CVPC.
(c)
The Committee shall be fully representative of all blind licensees in the state program. District boundaries shall be established by the CVPC to ensure that representation shall, at a minimum, be one committee member for every 25 licensed vendors. Districts shall not vary more than seven licensed vendors between the districts having the least number of licensed vendors and the districts having the greatest number of licensed vendors. When districts vary more than seven, district reapportionment shall be conducted by, and require the majority vote of, the CVPC. Reapportionment shall not be conducted until after January 1 of the even-numbered year and shall not be effective until the General Election the following odd-numbered year.

(d) Only licensed blind persons operating a facility on a non-interim basis may serve on the Committee or vote in any poll or election authorized under this section. Such licensed blind persons shall be entitled to one vote each.

(e)
Elected vendors shall be known as delegates to the Committee.  The Committee shall consist of and be limited to one delegate per district who has been duly elected by a plurality vote of the licensed vendors within that district who are eligible to vote, as specified in (d).  Each delegate shall be entitled to one vote.

(1)
A vendor who operates a vending facility that has been combined or consolidated and consists of a primary site and one or more satellite sites may only vote in the district where his or her primary site is located and may only serve as a delegate representing the district where his or her primary site is located.

(f)
An elected vendor shall cease to be a delegate for the district in which he or she was elected when he or she accepts a new location in another district and begins to receive remuneration for that location.  


(g)
If a delegate resigns from office during his or her term, he or she shall be ineligible to run for a vacancy in the special election for his or her district.

(h)
If a delegate vacancy occurs in a district due to resignation, no nomination, illness or death of a delegate or a delegate accepts a vending facility in another district and begins to receive remuneration from that facility, the Executive Officers of CVPC shall appoint an alternate from that district until a delegate is elected in a special election.

(i)
Election materials shall be prepared and provided to a vendor in a vendor’s preferred mode of communication, to the extent possible.  Such modes of communication may include large print or Braille, on audiotape, 3.5 diskette, compact disk or electronic transmission. 

 
(j)
Elections shall be completed by November 25th of each odd-numbered year. Delegates shall take office on January 1 of the even-numbered year following the election and shall serve a two year term.
(k)
The Director shall appoint an Election Coordinator to conduct and oversee all aspects of an election, consistent with this section.  The Election Coordinator shall be responsible for the following election duties:

(1)
Preparing nomination letters, along with a nomination form and a preaddressed envelope for each vendor who is eligible to vote, in accordance with subsection (d).  Election materials shall be prepared and mailed to each vendor in his or her preferred mode of communication, to the extent possible.  Such modes of communication may include providing election materials in large print, Braille, on audiotape, 3.5” diskette, or compact disk.  The Department shall transmit copies of the election materials electronically, on request.
(2)
Receiving and placing sealed envelopes containing votes received from vendors in a secure location, pending the date the ballots are to be counted.
(3)
Certifying the security of the ballots.
(4) Overseeing the ballot tabulation.
(5) Certifying the election results to the Director.
NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b-1(3); 34 CFR Sections 395.3(a)(4) and 395.14(b); and Sections 19011 and 19638(b), Welfare and Institutions Code.

Section 7226.1.  General Elections.

(a)
Nomination letters specifying that nominations are open shall be mailed to each vendor operating a facility on a non-interim basis no later than October 1 of each odd-numbered year along with a nomination form and a pre-addressed return envelope.
(b)
A vendor may nominate him or herself using the nomination form, but shall not nominate any other vendor in his or her district. The nomination form shall be postmarked within 15 calendar days of the date of the letter and received within five calendar days of the postmark to be deemed timely received.
(c)
Upon receipt, the nomination forms shall be reviewed to ensure the timeliness of submission and that the nominated vendor meets the requirements specified in subdivisions (d), (e)(1), and (f) of Section 7226.  A separate ballot shall then be prepared for each district listing the qualified vendors who were nominated in that district.
(d)
Ballots shall be mailed, return receipt requested no signature required, by November 1st of each odd-numbered year to all vendors specified in Section 7226(d), along with instructions for completing and mailing the ballot. Vendors shall be mailed only that ballot which is specific to his or her district, a ballot envelope and a pre-addressed mailing envelope.  If a vendor does not receive his or her ballot by November 7th, it is the vendor’s responsibility to contact the Election Coordinator and request a ballot.

 (e)
In order to vote, the vendor shall do all of the following:

(1)
Mark his/her ballot for one of the vendor names on the ballot.

(2)
Place the unsigned ballot in the ballot envelope, seal and sign his/her name on the envelope.

(3)
Place the ballot envelope in the pre-addressed mailing envelope and return. The mailing envelope shall be postmarked by November 15th and received within 5 calendar days to be considered timely received.

(f)
Upon receipt, the mailing envelope shall be locked in a file without disturbing the seal until the scheduled date for ballot counting.

(g)
Proper submission of the ballot shall be certified by the Election Coordinator at the time of ballot counting. A ballot shall be deemed properly submitted if:

(1) 
It was received within the time frame specified in (e)(3).

 
(2)  
The vendor's signature has been affixed to the ballot envelope.

 
(3)  
Each ballot envelope contains only one ballot.
(h)  
Ballots shall be counted and recorded by district. The nominee in each district receiving the most votes shall be deemed elected. 
(i)
In case of a tie in any district after ballot counting, re-nomination and balloting shall occur in that district. If re-nomination and balloting is undertaken, that process shall be completed within 30 calendar days from November 25th of the odd-numbered year.  The time frames for the submission of nomination forms and ballots shall be set by the Election Coordinator.

(j)  
All vendors who participated in the election shall be notified in writing of the election results no later than November 30th of the odd-numbered year.
NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC 107b-1(3); 34 CFR Sections 395.3(a)(4) and 395.14(b); and Sections 19011 and 19638(b), Welfare and Institutions Code.  

Section 7226.2.  Special Elections.

(a)
If a delegate vacancy occurs, a special election shall be completed within 60 days of the vacancy to determine the successor for the remainder of the term.  A special election shall be conducted, if any of the following situations occur:

(1)
A delegate leaves the district from which he or she was elected, as specified in Section 7226(f).

(2)   
A delegate resigns from office during his or her term.

(3)
A delegate, or his or her alternate, fails to attend two regularly meetings per term.  Regular meetings shall consist of two one day sessions.  Attendance means participation in both days.

(4)
Serious illness or death of a delegate.

(5)     No delegate nomination was made.

(b)
The procedures and requirements for nomination, ballot preparation, voting, receipt of ballots and ballot counting set forth in Section 7226.1 shall also apply to special elections. The time frames for the submission of nomination forms and ballots shall be set by the Election Coordinator to facilitate completion of the process within 60 days of the vacancy.

(c)
In the case of a tie in any district after ballot counting and renomination and balloting are necessary, that process shall be completed within 60 calendar days of the date the election results are known. The time frames for the submission of nomination forms and ballots shall be set by the Election Coordinator.

(d)  
In special elections, the vendors shall be notified of the election results within 60 calendar days of the date of the nomination letters informing them of the vacancy.
NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b-1(3); 34 CFR Sections 395.3(a)(4) and 395.14(b); and Sections 19011 and 19638(b), Welfare and Institutions Code.  

Section 7226.3.  Committee Responsibilities.

(a)
The committee shall:

(1)
Participate in major administrative decisions, and policy and program development.

(2)
Receive and transmit grievances of vendors and assist such vendors at their request.

(3)
Participate in the development and administration of a transfer and promotion system for vendors;

(4)
Participate in developing training and retraining programs;

(5)
Sponsor meetings and instructional conferences for vendors. The meetings shall be conducted in accordance with Sections 11120 through 11131, of the Government Code.

(6)
Be allowed to provide input regarding the adequacy of the BEP staffing levels prior to the Director's annual review.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference: Section 19636, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b-1 and 107b(5); and 34 CFR Sections 395.3, 395.4, 395.7 and 395.14.

Section 7226.4.  Committee Organization and Operation.

(a)
The committee may establish by-laws consistent with the Federal and State law. The by-laws may specify:

(1)
The terms and conditions pertaining to the election and function of vendor delegates.

(2)
The organization and operation of the committee and subcommittees including communication procedures.

(3)
The role of the committee in initiating matters for consideration by BEP.

(4)
That BEP shall have the ultimate responsibility and accountability for the administration of the State vending facilities program.

(b)
The committee may refer major issues to all vendors in order to ascertain their views.

(c)
BEP shall take into careful and serious account the committee's written recommendations. BEP shall notify the committee in writing of the decision reached or the actions taken on all recommendations and the reasons therefore within 30 calendar days of the receipt of the committee's written recommendation.

(d)
The committee may contract for professional services, including, but not limited to, legal counsel. Payment for professional services rendered to the committee shall be made from commissions from vending machines on state property pursuant to Section 19630 of the Welfare and Institutions Code.

(e)
Delegates shall be reimbursed for actual and necessary expenses incurred as a result of their participation in committee functions. Subcommittee members shall be reimbursed for only transportation expenses unless it is necessary to stay more than a 24-hour period. In such instances, reimbursement for lodging may be made, subject to the CVPC Chairman's validation of the necessity. DR 265 (Rev. 1/93), entitled “Non-State Employee Travel Expense Claim", incorporated by reference herein, shall be completed for all travel expense reimbursements. All reimbursements shall be made in accordance with State Board of Control rules within 45 calendar days of receipt by the Department of a properly completed claim.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference: Section 19638, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b-1; and 34 CFR Sections 395.3, 395.7 and 395.14.

Article 10.  Administrative Review and Full Evidentiary Hearing 

Procedures

Section 7227.  General Provisions.
(a)   
Any Business Enterprises Program for the Blind, hereafter BEP, licensee or vendor, who is dissatisfied with any action of the Department arising from licensing, selection as a vendor, termination or suspension of a license or vendor operating agreement, probation, or administration of the BEP shall have an opportunity for a prompt informal administrative review by the supervisory staff of BEP and/or a full evidentiary hearing before a hearing officer in accordance with the provisions of Sections 7227.1 and 7227.2 of these regulations.

(b)  
The licensee or vendor may file for an administrative review or may proceed directly to a full evidentiary hearing.

(c)  
When requested by a licensee or vendor, the California Vendors Policy Committee, hereafter CVPC, and CVPC delegate, who represents the district where the vendor’s primary facility is located, shall: 

(1)
Assist in the preparation and submission of a written request for review and/or hearing.

(2)
Provide assistance in the administrative review or full evidentiary hearing process.  

(3)
Intervene on behalf of the licensee or vendor to negotiate with Department staff to resolve a complaint.

(4) Endeavor to achieve a fair and equitable solution to the complaint.

(d)   A licensee or vendor shall be responsible for the costs of his or her own expenses related to disputing or settling issues which may include, but not limited to, travel or private counsel. 

(e)   Upon request of the vendor or licensee, the BEP shall provide a reader or other communication services, to the extent possible, at the administrative review or full evidentiary hearing.  

(f)  The CVPC may contract for professional services for training vendors in the preparation and submission of requests for review and hearings for all of the processes specified in subsection (a) herein, using vending machine income pursuant to Welfare and Institutions Code section 19630, subsections (d) and (g), and section 7225, subsection (b)(2) herein.  

(g)  Any client-trainee who is dissatisfied with an action arising from the administration of the BEP or the provision of vocational services, or a licensee or vendor who is dissatisfied with an action arising from the provision of vocational rehabilitation services shall have an opportunity for a prompt administrative review by the Vocational Rehabilitation supervisory staff and/or a fair hearing before the Rehabilitation Appeals Board in accordance with Chapter 12 (commencing with Section 7350) and Section 7350 et seq. of these regulations.
NOTE:  Authority cited:  Sections 19006, 19016, 19627 and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b(5), 107b(6), 107b-1(3); 34 CFR Sections 395.4 and 395.13; Sections 19629, 19635, 19638 and 19700 et seq., Welfare and Institutions Code;.

Section 7227.1.  Administrative Review.

(a)
Licensees or vendors who are dissatisfied with any action of the Department arising from licensing, selection as a vendor, termination or suspension of a license or vendor operating agreement, probation, or any other administrative action on the part of the Department, may elect to participate in the administrative review process prior to pursuing a full evidentiary hearing.  Participating in an administrative review will not affect the right of a licensee or vendor to request a full evidentiary hearing.  Licensees or vendors who elect to participate in the administrative review process shall comply with the following requirements.    All requests for administrative review shall:

(1)
Be made within 30 working days of the action or occurrence with which licensee or vendor is dissatisfied.

(2) 
Be made in writing to a Supervising Business Enterprise Consultant.  Nothing shall prevent a licensee or vendor from addressing a request to a higher level, but the Department retains the right to remand the request back to a lower level.

(3)  Include the following information:

(A) The reason for the request.

(B) The action the licensee or vendor wishes to have taken.

(b)
  Except in unusual circumstances, a request for an administrative review shall be processed and decided upon by the supervisory staff of the Department in the following order:

(1)
  The Supervising Business Enterprises Consultant shall examine the facts and recommend a proposed decision.

(2)
  The BEP Manager shall review the facts and either approve or change the proposed decision.

(3)
  The Deputy Director who oversees the Business Enterprises Program for the Blind shall have final review authority and shall decide the issue by approving or changing the proposed decision.

(c)
The following requirements shall be met at all levels of the administrative review process:

(1)
The supervisory staff of the BEP shall thoroughly review all facts pertinent to the disputed issue and shall endeavor to achieve a fair and equitable resolution to the complaint in an expeditious manner.

(2)
A written notification of the decision shall be mailed to the licensee or vendor within 15 working days of the date the request was received by the Department.  Each of the supervisory staff shall complete his or her level of review in sufficient time to ensure that this time frame is met.  If at any level of review the supervisory staff has cause to believe that written notification cannot be provided within this time frame, the reviewer shall elevate the request to the next level of review.

(d)
If a licensee or vendor is dissatisfied with the proceedings at any level of the review process, he or she may seek remedy by elevating the request to the next level of review or may abandon the administrative review process and seek remedy through a full evidentiary hearing.

(e)
If the administrative review does not resolve the complaint, the licensee or vendor may request a full evidentiary hearing.  The request shall be made in writing within 15 working days of the receipt of the administrative review decision.

NOTE:  Authority cited:  Sections 19006, 19016, and 19639, Welfare and Institutions Code; 20 USC Section 107b(5); and 34 CFR Section 395.4.  Reference:  Sections 19006, 19016, 19635 and 19639, Welfare and Institutions Code.

Section 7227.2. Full Evidentiary Hearing.

(a)
Licensees or vendors who are dissatisfied with an action of the Department arising from licensing, selection as a vendor, termination or suspension of a license or vendor operating agreement, probation, or administration of the BEP may request a full evidentiary hearing before a hearing officer. All requests for a full evidentiary hearing shall:
(1)
Be made within 30 working days of the action with which the licensee or vendor is dissatisfied, or within the time frame specified in Section 7227.1(e) of these regulations, if the licensee or vendor elected to participate in the administrative review process. In cases involving the suspension or termination of licensure or probation, the date of the action shall be deemed to be two days after the date the Department mails the written notice of proposed action specified in Section 7213.1 of these regulations.

(2)
Be made in writing to the Department's Legal Affairs Office.

(3)
Be date stamped by the Department’s Legal Affairs Office upon receipt when the postmark is illegible or the request is personally delivered.  

(c)
The licensee or vendor shall be notified of:

(1)
The time and place of the hearing, which shall be accessible to both the hearing officer and the licensee or vendor and at a geographical location convenient to the licensee or vendor.

(2)
The hearing procedures, including but not limited to:

(A)
The circumstances under which a continuance may be granted.

(B)
The opportunity to be represented by an authorized representative of the licensee's or vendor's choosing.

(C)
The necessity of confirming attendance at the scheduled hearing.

(d)
Any party or the hearing officer may request a continuance of the full evidentiary hearing which may be granted at the discretion of the hearing officer. A continuance shall be granted only if good cause exists and shall not extend the date of the full evidentiary hearing for more than 20 calendar days from the original hearing date. The hearing officer shall give written notice of any continuance to all parties. The notice of continuance for good cause shall include the grounds upon which the continuance was granted. For purposes of this subsection, good cause includes, but is not limited to, the following:

(1)  Death of a family member of a party or authorized representative.  For the purposes of this section family member shall include, but is not limited to, spouse or domestic partner.   

(2) Illness of a party or authorized representative. 

(3) Unavoidable conflicts in schedules that are beyond the control of a person essential to the full evidentiary hearing.

(4) Unavailability of a witness or evidence, the absence of which would result in prejudice to the licensee or vendor.

(e)
The hearing officer shall voluntarily disqualify him or herself from hearing a case in which he or she cannot accord a fair and impartial consideration. Any party may request a disqualification of the hearing officer by filing an affidavit prior to the taking of evidence at the hearing, stating with particularity the grounds by which it is believed a fair and impartial hearing may not take place. Within five working days of the filing of the affidavit, the issue shall be decided by the Director or Chief Deputy Director and a new full evidentiary hearing scheduled.
(f)
Except for properly granted continuances, the licensee  or vendor shall be given one opportunity to appear at a scheduled hearing. Failure to appear occurs when the licensee or vendor is more than thirty minutes late for a hearing without good cause, as determined by the hearing officer, or has failed to give the hearing officer at least twenty-four hours notice of intent not to appear. Failure of an authorized representative to appear shall not constitute failure of the licensee or vendor to appear, provided the licensee or vendor agrees that the full evidentiary hearing shall proceed in the absence of the authorized representative. Upon the licensee's or vendor's failure to appear at a scheduled full evidentiary hearing, the hearing officer shall immediately send, by certified mail, to the licensee or vendor and the authorized representative, if any, a notice stating that the opportunity to appear has been exhausted and that a request to reschedule the full evidentiary hearing for good cause must be received by the Department within ten working days. If a response is not received within the required period, the hearing officer shall inform the Director who may dismiss the appeal with prejudice. If the request to reschedule is received within the required period and the hearing officer finds good cause has been shown, the full evidentiary hearing shall be rescheduled within 20 calendar days of receipt of the showing of good cause.

(g)
The rules governing the full evidentiary hearing shall be as follows:

(1)
The hearing officer shall receive all relevant evidence as specified in Government Code Section 11513(c).

(2)
All testimony shall be under oath or affirmation. The hearing officer is hereby empowered to administer such oath or affirmation.

(3)
The licensee or  vendor may appear alone, with an authorized representative, or be represented by an authorized representative.

(4)
The Department may be represented by the BEP Manager or staff, legal counsel, or any other person designated by the Department.

(5)
All parties shall be allowed to call witnesses and to submit any relevant evidence.

(6)
All parties shall be allowed to confront and question adverse witnesses.

(7)
If it appears to the hearing officer that additional evidence not produced at the hearing is necessary for a full and fair hearing, he/she may order any of the following:

(A)
A continuance of the hearing to take the additional evidence.

(B)
That the record be left open to allow a party to submit written evidence not produced at the hearing. The other party shall be given an opportunity to respond to the new evidence and may request the hearing officer to reconvene the full evidentiary hearing if that is necessary for a fair response. The hearing officer shall determine whether or not reconvening is justified or if the record will be closed after he or she reevaluates the record.

(C)
All documents submitted under (A) and (B) above shall be served upon both the hearing officer and the other party or parties.

(8)
If the parties reach a settlement agreement prior to the record in the full evidentiary hearing being closed, the written settlement agreement executed by the parties shall be submitted to the Director who may issue the final decision in conformity therewith.  If the Director does not issue a final decision in conformity therewith, the matter shall be remanded to the hearing officer for a full evidentiary hearing.
(9)
The hearing officer shall prepare and submit to the Director a proposed decision within fifteen calendar days from the date the hearing record is closed. The hearing officer shall mail a copy of the proposed decision to the licensee or vendor and authorized representative, if any, at the time of submission to the Director. The proposed decision shall include at a minimum the following:

(A)
The issues.

(B)
The findings of fact.

(C)
The reasons for the proposed decision referencing applicable laws, regulations and policy.

(10)
Within 15 calendar days from receipt of the proposed decision from the hearing officer, the Director shall review the proposed decision based upon the standards specified in paragraph (11) of this section and take one of the following actions:

(A)
Adopt the proposed decision in its entirety as the final decision.

(B)
Decide an additional review is necessary to either:

1.
Modify the proposed decision.

2.
Reject the proposed decision and decide the matter on the basis of the record with or without additional evidence.

(11)
The following standards of review shall be applied by the Director when reviewing each proposed decision rendered by the hearing officer. The proposed decision shall be adequately supported by:

(A)
The sufficiency of the evidence.

(B)
The findings of fact.

(C)
Applicable state and federal laws and regulations.

(12)
If the Director chooses to conduct an additional review of the proposed decision, he or she shall provide notice of the intent to review to 

all parties within the time limit specified in paragraph (10) of this section and may do either of the following:

(A)
Resubmit the matter to the hearing officer for the taking of additional evidence in accordance with paragraph (7) of this section. In this instance the Director shall render a final decision within 15 calendar days of the receipt of the additional evidence.


(B)
Modify the proposed decision or reject the proposed decision on the basis of the record without additional evidence. In this instance, the Director shall render a final decision within 15 calendar days of having provided notice of his or her intent to review the proposed decision.

(13)
The Director shall base the final decision upon careful consideration of:

(A)
The issues.

(B)
The findings of fact.

(B) Applicable law, regulation and policy.

(D)
Any new evidence submitted by the licensee or vendor or authorized representative in conjunction with the Department's written response or rebuttal to the new evidence

(14)
The final decision shall be sent to the licensee or vendor and the authorized representative, if any, by certified mail within five working days of the decision being adopted by the Director. An explanation of the licensee's or vendor's right to file a complaint with the Secretary shall be mailed with the final decision.

(h)
The record of the hearing shall consist of the decision resulting from the administrative review, if that process was undertaken prior to the full evidentiary hearing, the proposed decision, the final decision, a transcript or recording of the hearing, and all exhibits, papers and reports filed in the proceeding. If requested by the licensee or vendor or the authorized representative, the record of the hearing or any part thereof shall be furnished to him or her within 30 calendar days from receipt of a written request at a cost not to exceed ten cents per page or for free if fewer than ten pages are requested.

(i)
If a licensee or vendor is dissatisfied with the decision made after a full evidentiary hearing he or she may request that an arbitration panel be convened by filing a complaint with the Secretary of the United States Department of Education pursuant to 20 United States Code section 107d-1(a).

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC 107b(5), 107b(6), 107d-1 and 107d-2; 34 CFR Section 395.13; and Section 19635, Welfare and Institutions Code. 
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